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2.	Revisions to the National Pollutant Discharge Elimination System Program and Federal Antidegradation Policy in Support of Revisions to the Water Quality Planning and Management Regulation, 64 Fed. Reg. 46058 (August 23, 1999)

3.	EPA, Draft Guidance for Water Quality-based Decisions:  The TMDL Process (Second Edition)(August 1999)



Dear Comment Clerk:



	These comments are submitted by Friends of the Earth, for inclusion in the dockets of each of the proposed rules and draft guidance referenced above.  Comments on points raised in the rulemakings also constitute comments on the corresponding provisions of the guidance.



	Friends of the Earth is an environmental advocacy organization with U.S. offices in Washington, DC, Seattle, WA and Burlington, VT.  Friends of the Earth members use, enjoy, live adjacent to or near, and otherwise benefit from clean and healthy water resources across the United States.  They participate in a number of water quality-related activities in or on water resources nationwide, including but not limited to fishing, boating, sightseeing, hiking, wildlife watching, other forms of recreation, health-related activities, water quality monitoring, education, various scientific endeavors, and aesthetic enjoyment. 



	In these rules, EPA proposes to authorize and encourage another generation of delay in the already long-delayed quest for clean water, and to abdicate EPA's responsibility for ensuring that the Clean Water Act's water-quality-based requirements are met..  Simply stated, this is unacceptable.  Given the wide-ranging flaws in these proposals, EPA should withdraw them and start afresh with new proposals that comply with the Act and expedite attainment of water quality standards.



BACKGROUND AND SUMMARY�

	Over a quarter-century ago, Congress enacted the 1972 Clean Water Act, which established detailed provisions designed to ensure prompt cleanup of the nation's waters.  Indeed, water-quality-based effluent limitations were to be achieved over twenty-two years ago (by July 1, 1977), § 301(b)(1)(C), water quality suitable for fish, wildlife, and recreation was to be attained over sixteen years ago (by July 1, 1983), § 101(a)(2), and discharges were to be eliminated over fourteen years ago (by 1985).  § 101(a)(1).  



	Central to achievement of these timelines, § 303(d) of the 1972 Act mandated the total maximum daily load (TMDL) program, which is designed to ensure prompt identification of impaired and threatened waters,� and the setting of maximum daily pollutant loads for those waters.  Under the timeline intended by Congress, pollutants suitable for load calculation were to be identified by October 1973, § 304(a)(2)(D), states were to identify impaired waters and submit TMDLs for those waters by April 1974, § 303(d)(2), EPA was to approve or disapprove that identification and those TMDLs by May 1974 and (in the event of disapproval) was to establish TMDLs by June 1974.  Id.  Thus, TMDLs (whether EPA-approved or EPA-established) for all impaired waters were to be in place twenty-five years ago.�  



	This clear congressional intent remained unfulfilled, and remains unfulfilled to this day.  The cause is not far to seek:  the states and EPA have massively failed to comply with their statutory obligations.  Alaska Center for the Environment v. Reilly, 796 F.  Supp. 1374, 1379 (W.D. Wash. 1992), aff'd, 20 F.3d 981 (9th Cir. 1994) ("The only 'consistently held interpretation' that the EPA has demonstrated with respect to the CWA's TMDL requirements has been to ignore them.").



	Because of the states' and EPA's failure to implement Congress' directives, the nation's waters remain polluted decades after water-quality-based effluent limitations were to have been achieved.  A whole generation of children have grown to adulthood deprived of the opportunities for enjoyment of these polluted waters -- a deprivation for which EPA bears key responsibility. 



	Astonishingly, instead of rectifying this problem -- and doing so with the sense of urgency commanded by a generation of missed deadlines -- EPA now proposes the opposite:  specifically, to delay cleanup for yet another generation, if not longer.  Moreover, EPA proposes to abandon any pretense at a national clean water program in favor of devolution to the states, see 64 Fed. Reg. 46013/3 (openly acknowledging that the proposal's goal is to establish requirements that are consistent with state programs, instead of with the Clean Water Act), and to abrogate EPA's own obligation to ensure compliance with the Act's requirements when the states fail to do so.  In the process, EPA would undermine citizens' ability to hold the agency judicially accountable -- even though it is precisely such judicial accountability that in recent years has finally awakened the TMDL program from the long slumber to which EPA and the states had consigned it.  Absent judicial redress, or the genuine possibility thereof, there is simply no reason to believe that states will carry through with the very program they neglected for decades.



	Finally, as part of the misleading public relations effort that has dogged this rulemaking since long before it was even published, EPA adds insult to injury with the Orwellian claim that this appalling proposal would "strengthen[]" the TMDL program.  Id. at 46012/1.  



DELAYS AND EXEMPTIONS AFFECTING TMDL PREPARATION.�

	EPA proposes that states prepare schedules providing for further delay of TMDLs -- for up to fifteen years after listing of waters.  64 Fed. Reg. 46050/1 (§ 130.31(a)(1)).  This approach -- especially when combined with the additional necessary steps of incorporating TMDLs into permits and compliance by the regulated community -- threatens another generation of delay in the already overdue achievement of clean water.  EPA's proposal is unlawful and arbitrary and capricious.



	EPA's duty to prepare TMDLs.  As stated in numerous court decisions, "EPA has a mandatory duty to do TMDLs where a state has failed to do them."  64 Fed. Reg. 46037/3 (discussing caselaw).  As stated in the attached briefs, Ex. A,� EPA's duty (whether gauged by § 303(d)(2)'s 180-day deadline, or by the "from time to time" standard) has long since been triggered, and the 30-day period allotted for EPA establishment of TMDLs has long since expired.  Thus, rather than setting forth timelines for state establishment of TMDLs, EPA should promptly establish those TMDLs itself.



	Unlawfully protracted state schedules.  Even assuming that the states, rather than EPA, should be preparing TMDLs at this late date, EPA's proposed fifteen-year timeline for state establishment of TMDLs represents a flagrant attempt to further delay that which is already long overdue.  As previously stated, the Act provides for establishment of TMDLs within 180 days.  EPA lacks authority to extend that timetable to fifteen years.  Moreover, TMDLs for segments previously listed are already long overdue (whether that delay is judged under a 180-day standard or a "from time to time" standard), and there is simply no justification for further extensions.�



	In any event, fifteen years is an absurdly protracted timetable for TMDL development.  Properly defined, the calculation of loads is a straightforward task that can be completed in a fraction of that time.  See, e.g., Ex. B (report and testimony of Jack Smith, which are incorporated herein by reference).  



Data gaps are no excuse for delay, because the Act expressly provides for TMDLs to include "a margin of safety which takes into account any lack of knowledge concerning the relationship between effluent limitations and water quality."  § 303(d)(1)(C) (emphasis added).  Accord, § 303(d)(1)(D). Under a proper interpretation of the Act, initial TMDLs would be developed using the information at hand, and revised TMDLs would be prepared as necessary when information improves.  As EPA itself has acknowledged:

	EPA recognizes that there are uncertainties in estimating nonpoint source loads and determining the load reductions that will assure compliance with water quality standards.  The phased approach to TMDL development is intended for these situations.  This is an iterative approach which bases the first TMDL on the information at hand, best professional judgment and a margin of safety.  A monitoring plan is envisioned in the TMDL that would allow the determination of whether or not the TMDL results in a water body meeting its standards.  If not, the TMDL is revised based on the new information collected during monitoring.

Section 303(d) Program Guidance -- Questions and Answers From the EPA/State Workshops Held Winter 1991-2, at 4-5 (emphasis added).  Accord, Guidance for Water Quality-based Decisions:  The TMDL Process (April 1991), at 2 ("Lack of information about certain types of pollution problems (for example, those associated with nonpoint sources or with certain toxic pollutants) should not be used as a reason to delay implementation of water quality-based controls.  When developed according to a phased approach, the TMDL can be used to establish load reductions where there is impairment due to nonpoint sources or where there is a lack of data or adequate modeling."), 22 ("Under the phased approach, the TMDL has LAs and WLAs calculated with margins of safety to meet water quality standards.  The allocations are based on estimates which use available data and information, but monitoring for collection of new data is required.  The phased approach provides for further pollution reduction without waiting for new data collection and analysis."); EPA Nonpoint Source News-Notes, Oct. 1990, at 20, quoted in Alaska Center for the Environment v. Reilly, 762 F. Supp. 1422, 1429 n.8 (W.D. Wash. 1991) ("Congress says ignorance is no excuse for inaction.  Just add a margin of safety to compensate for the lack of knowledge and keep moving.  No other program has such a strong statutory endorsement for action in the face of an incomplete database.").  EPA's abandonment of this approach unlawfully flouts congressional timeframes, and is arbitrary and capricious.



	EPA itself admits that 15 years is vastly longer than necessary to write TMDLs:  the agency proposes to establish a TMDL within 30 days of disapproving a state TMDL.  64 Fed. Reg. 46051/2 (§ 130.35(d)).  If EPA can establish TMDLs in 30 days, it is untenable to contend that states require 15 years!�



	We also note that even the fifteen-year deadline is illusory:  because EPA will not approve or disapprove state schedules, 64 Fed. Reg. 46050/2 (§ 130.31(c)), there is nothing to prevent a state from submitting a schedule longer than fifteen years.  EPA's hands-off policy is an unlawful attempt to evade the rulings of those cases that have overturned EPA approval of flawed state schedules.  See, e.g., Idaho Sportsmen's Coalition v. Browner, 951 F. Supp. 962, 967 (W.D. Wash. 1996).  In addition, EPA proposes to act arbitrarily and capriciously by requiring less accountability for the crucial step of submitting TMDLs (which under the proposal would be governed by state schedules not subject to EPA approval) than for submitting lists (which would be governed by a deadline set forth directly in EPA's regulations).  



	EPA openly admits that the proposed approach to TMDL development "may increase the time it takes to establish a TMDL."  64 Fed. Reg. 46039/2 (emphasis added).  EPA lacks authority to define a TMDL establishment methodology that extends beyond the 180-day timeframe mandated by Congress, and that further delays the TMDL preparation that is already decades behind the congressionally established schedule.�  Moreover, any alleged methodological improvements brought by the new regulations will come at the price of years of delay in undertaking water-quality-based pollution control initiatives (e.g., incorporation of TMDLs into NPDES permits).  Given the statutory timelines, this is a devil's bargain that EPA lacks legal authority to strike.  And because EPA has not even purported to balance the adverse impacts of further delay (e.g., prolongation of water quality standards violations) against the alleged benefits, it is an uninformed, unexplained, unjustified choice �-- and therefore, an arbitrary and capricious one.



	Implementation plan.  A central component of EPA's proposed approach -- and a key reason why more time is alleged to be needed -- is the "implementation plan" which EPA proposes to make a required part of a TMDL.  However, EPA's implementation plan proposal adds nothing to authorities otherwise available.  For example, as to point sources, the Act provides that permits cannot exceed five years, § 402(b)(1)(B), and "EPA's existing point source regulations require that permit effluent limits 'are consistent with the assumptions and requirements of any available wasteload allocation for the discharge.'"  64 Fed. Reg. 46033/2 (quoting 40 C.F.R. § 122.44(d)(1)(vii)(B)).  Moreover, 



	in those States where EPA retains authority to issue NPDES permits, EPA currently has authority to issue NPDES permits to limit pollutant discharges as needed to implement TMDLs (i.e., accomplish wasteload reductions assigned to point sources in wasteload allocations).  In those states where EPA has delegated authority to issue NPDES permits, current regulations give EPA clear authority to revise permit conditions in a State-issued permit as needed to implement TMDLs and otherwise comply with the Act.

Id. 46034/2 (emphasis added).  EPA has proposed to enhance its authority to require revision of state-issued permits, but those proposed changes (whether in the current inadequate form proposed by EPA or in the strengthened form required by the Act (see infra) are set forth in a separate rulemaking notice (64 Fed. Reg. 46058) and do not require establishment of an implementation plan.  



	Thus, as to point sources, EPA's implementation plan proposal adds nothing to current law.  If anything, the vague provision that the plan include "a schedule for revising NPDES permits" 64 Fed. Reg. 46051/1 (§ 130.33(b)(10)(ii)) encourages further delays, as it places no outer limit on how long such a schedule can lawfully be.  Certainly, such incorporation must occur no later than the next permit cycle:  put simply, it would violate the Act (e.g., § 301(b)(1)(C)) to issue or renew a permit that fails to reflect a TMDL.  But as matters now stand, awaiting the expiration of a permit is unsatisfactory.  Given that EPA's and the states' multi-decade delays in TMDL development have caused corresponding delays in incorporating TMDLs into permits, it would be unlawful and arbitrary and capricious to await the next permit cycle to incorporate TMDLs.  Rather, once established, TMDLs must be incorporated into permits without delay -- a process that can easily be accomplished in a matter of six months or less.  See infra.  



Similarly, as to nonpoint sources, EPA's implementation plan proposal adds nothing of substance.  Instead, it simply allows description of actions planned under other authorities.  64 Fed. Reg. 46051/1.  Such actions can include unenforceable -- and easily changed -- items such as memoranda of understanding and voluntary programs.  Id. 46047/1 (§ 130.2(p)).  According to EPA itself, "[s]ection 303(d) does not provide any additional CWA authorities to implement nonpoint source controls," and implementation plans will thus need to use "existing Federal, State and local authorities and voluntary action."  64 Fed. Reg. 46033/2 (emphasis added).  Accord, id. 46030/3.

In short, as EPA itself acknowledges, "EPA's proposal to require an implementation plan under section 303(d) does not directly result in a more enforceable TMDL."  Id. 46033/2.  Moreover, even absent the proposed implementation plan requirement, EPA "always expected reasonable assurances that the TMDL's wasteload and load allocations would be implemented."  64 Fed. Reg. 46039/2 (emphasis added).  While EPA claims that the implementation plan proposal will make that requirement more "specific," id., the salient characteristic of that proposal is vagueness, not specificity.  

Moreover, assuming arguendo that EPA's implementation plan proposal might increase specificity in some respects, such specificity is not an end in itself, but rather is a means to the statutorily specified endpoint:  compliance with water quality standards.  EPA's own position is that "[s]ection 303(d) does not establish any new or additional implementation authorities beyond those that currently exist under the CWA or in State, Territory, local, Tribal or other Federal laws." 64 Fed. Reg. 46030/3 (emphasis added).  EPA has offered no basis for concluding that specific enumeration in a § 303(d) implementation plan will in any way contribute to achievement of water quality standards.  

Inclusion of implementation plan in TMDL.  EPA's proposal to include the implementation plan in the TMDL is unlawful.  As EPA concedes, 64 Fed. Reg. 46039, the result of such inclusion will be further delay in the already unlawfully delayed establishment of TMDLs.  

In addition to violating statutory timelines, such inclusion is arbitrary and capricious.  EPA has utterly failed to balance the alleged benefits of inclusion of the implementation plan in the TMDL against the corresponding harm.  For example, delay in establishing TMDLs will delay incorporation of those TMDLs into point source permits.  

EPA claims that inclusion of an implementation plan in a TMDL would enhance EPA's ability "to evaluate a TMDL's consistency with the statutory requirements."  64 Fed. Reg. 46035/2.  But given EPA's position that § 303(d) does not establish new or additional implementation authorities beyond current law, this assertion must be rejected.

EPA contends that, if an implementation plan is included in the TMDL, EPA disapproval of the plan would obligate EPA to establish such a plan, and EPA could then take certain enumerated actions addressing water quality.  64 Fed. Reg. 46034.  But EPA can take those actions without an implementation plan.  For example, EPA's authorities to require revision of point source permits exist under current law, or can be promulgated under independent authorities that do not require a § 303(d) implementation plan.  And as to nonpoint source pollution, the authorities mentioned by EPA (an action under CWA § 504 or the conditioning of grants to the states) are likewise available without a § 303(d) implementation plan.  

Thus, nothing is gained by delaying establishment of a TMDL to await an implementation plan.  To the contrary, much is lost.  As to point sources, incorporation of the TMDL into sources' permits -- and compliance by sources with the new permit limits -- will be delayed.  As to nonpoint sources, those wishing to advocate more effective controls will not have the benefit of an EPA-established or EPA-approved TMDL that documents and allocates the maximum permissible loadings.  Given EPA's own position that actions by states and counties -- and voluntary actions by polluters -- are key aspects of nonpoint source implementation, it necessarily follows that advocates of nonpoint source control need to be able to make the most persuasive case possible with decisionmakers, and to make it without further delay.

Accordingly, establishment of TMDLs must not be delayed to await preparation of implementation plans.  Instead, implementation plans must be required under other authority (e.g., § 303(e)).  In that context, far more specificity and detail must be required of the plans, including dates for the taking of specific steps and for attainment of WQS (including interim milestone dates to assure progress), and maximum reliance must be placed on enforceable measures rather than voluntary and unenforceable action.

In the alternative, assuming arguendo that implementation plans are included in the TMDL, the non-implementation-plan portions of the TMDL must be established first, and the implementation plan afterward.�

Exemption for waters that are expected to attain by next listing cycle.  EPA's proposal would allow states to forego TMDL preparation for those waters expected to attain by the next listing cycle.  64 Fed. Reg. 46049/2 (§ 130.27(a)(4)), 46050/2 (§ 130.32(a)).  The Act authorizes no such exemption.  The only waters for which TMDLs are not required are those for which effluent limitations required by § 301(b)(1)(A) & (B) are stringent enough to implement WQS.  § 303(d)(1)(A).�  At this late date, when technology-based controls were required to be implemented long ago, the presumption must be that any remaining failure to attain WQS results from insufficient stringency of § 301(b)(1)(A) & (B) controls.  Thus, TMDL preparation must proceed, on the 180-day schedule mandated by the Act.  If the state is able to bring currently non-complying dischargers into compliance with § 301(b)(1)(A) & (B) limits, and if doing so eliminates the WQS nonattainment problem, at that time -- and only that time -- can the water be delisted.  EPA's contrary approach unlawfully and arbitrarily and capriciously makes the public pay -- through continued WQS violations -- for states' multi-decade failure to enforce effluent limits sufficient to prevent impairments.  Indeed, EPA's proposed approach creates a perverse incentive for states not to enforce those limits, as such nonenforcement can allow evasion of listing and TMDL development.

Change in Listing Submission Deadlines.  EPA's proposal to increase the time lag between listing submission cycles, from the current two years to as much as five years, 64 Fed. Reg. 46029-30, is unlawful and must be rejected.  The current two-year cycle already allows substantial delay beyond the timeframes intended by Congress:  the 180-day deadline in § 303(d)(2) refutes any suggestion that Congress intended to allow states to delay listing impaired waters for even two years, much less five years, after becoming aware of impairments.  

Prioritization of State Schedule.  Compounding EPA's unlawful attempt to allow states to delay massively in preparing TMDLs, EPA proposes also to allow preparation of TMDLs in virtually any order within the allowed period.  Specifically, while the statute specifies that priority ranking shall be based on "the severity of the pollution and the uses to be made of such waters," § 303(d)(1)(A), EPA proposes to allow additional factors, including inter alia "efficiencies" gained by developing TMDLs together for waters in the same watershed, and state and national "policies and priorities."  64 Fed. Reg. 46049/3 (§ 130.28(d)).  The result is to unlawfully, and arbitrarily and capriciously, authorize states to backload TMDL preparation, leaving for last the most polluted waters that suffer from the most urgent need of redress.  

Daily Loads.  EPA unlawfully proposes (64 Fed. Reg. 46031) to abrogate the Act's requirement that TMDLs be "daily" loads.  § 303(d)(1)(C) & (D)("total maximum daily load" and "total maximum daily thermal load").  In addition to violating the Act, this proposal would prolong WQS violations that result from short-term spikes in pollutants.  Averaging over longer periods (e.g., weeks or months) will not protect against such spikes.

Compliance with WLAs.  EPA suggests that point source effluent limits "must be 'consistent with' (but not necessarily identical to) wasteload allocations in approved TMDLs."  64 Fed. Reg. 46042/1.  If by "not ( identical" EPA means that effluent limitations can exceed WLAs, that proposition violates the Act (§§ 303(d) & 301(b)(1)(C)), because it would authorize loadings in amounts greater than prescribed by the statutory program addressing loadings.

EPA ABDICATION OF RESPONSIBILITIES

	EPA's proposal represents a massive abdication of EPA's responsibilities under the Act.  Several aspects of this abdication are discussed below.  

	EPA's Duty to Establish TMDLs and Lists When States Fail to Do So.  As previously stated, numerous cases have confirmed EPA's duty to establish TMDLs, not just when a state submits TMDLs that are disapproved by EPA, but also when "a state has failed" to submit TMDLs.   64 Fed. Reg. 46037/3 (emphasis added)(discussing caselaw); Ex. A (same).  See also id. at 46081/1 ("Section 303(d) of the Act requires EPA to ensure that a TMDL is established for impaired waters.")(emphasis added); id. ("[t]he Administrator bears a statutory responsibility under CWA section 303(d) to ensure timely establishment of TMDLs")(emphasis added).  

	EPA proposes simply to abrogate this duty, by providing that the agency "may" (rather than "shall") establish TMDLs in the event a state fails to submit them.  64 Fed. Reg. 46051/3 (§ 130.36).  Moreover, the triggers for such EPA promulgation are exceedingly narrow:  EPA will do so only if a state so requests, if EPA determines that the state has not or is not likely to submit TMDLs consistent with the state's schedule, or if EPA determines that EPA should establish TMDLs for interstate or boundary waters.  Id.  Under this test, a state can go for decades without submitting TMDLs, and EPA will not step in to establish them.  

	As confirmed by the caselaw, and for reasons discussed in detail in the attached briefs, EPA has a mandatory duty to establish TMDLs when a state fails to do so.  Accordingly, this provision of the regulation must be changed to confirm the mandatory nature of EPA's duty.  Moreover, the triggers must be broadened to encompass all situations where a state failed to submit TMDLs by the 180-day deadline.  The Act requires TMDLs for all WQLSs, not just some of them (e.g., interstate or boundary waters, or waters for which a state requests EPA to prepare TMDLs).

	Moreover, it is particularly egregious that EPA would defer to states' TMDL submission schedules, given that (1) the time for establishment of TMDLs has long since expired, so that EPA is currently under a duty to prepare TMDLs for all WQLSs; (2) EPA's proposal allows those schedules to extend for 15 years, (as discussed above) far more than is lawful or necessary; and (3) state TMDL schedules are not even subject to EPA approval, so nothing would prevent a state from submitting a schedule longer than 15 years.�

	Finally, for the same reasons discussed above with reference to EPA's mandatory duties concerning TMDLs, EPA has a mandatory duty to identify waters when states fail to do so.  The agency's attempt to demote this duty to a discretionary action (64 Fed. Reg. 46050/1, § 130.30(e)) must be rejected.  Moreover, for reasons stated above with reference to TMDLs, EPA's proposed triggers for listing promulgation (where a state requests EPA to prepare a list, or where a state has not or is not likely to establish a list by the deadline) are too narrow.  Where a state fails to submit a list by the deadline, EPA must identify impaired waters within 30 days.

	Petition Process.  To add insult to injury, EPA not only unlawfully makes TMDL establishment discretionary rather than mandatory -- it also unlawfully attempts to condition citizens' access to judicial redress on the prior filing of a citizen petition with EPA.  Because EPA establishment of TMDLs is mandatory, the applicable exhaustion requirement (i.e., the 60-day notice requirement) is set forth in CWA § 505.  EPA lacks authority to add to this requirement, under the guise of its general rulemaking authority or otherwise.  Sierra Club v. EPA, 719 F.2d 436, 455 (D.C. Cir. 1983).  Moreover, even assuming arguendo that EPA's duty to establish TMDLs is discretionary, a discretionary duty is still sufficient to "present[]" a matter to EPA within the meaning of APA § 555(b).  EPA's Memorandum of Law in Support of Its Motion to Dismiss Amended Complaint, filed on August 6, 1998 in Kingman Park Civic Association v. USEPA, D.D.C. Civ. No. 98-758 CKK, Ex. C, at 12 n.13 (quoting Sierra Club v. Thomas, 828 F.2d 783, 794-95 (D.C. Cir. 1987)). 

	Finally, whether EPA's establishment of a TMDL is a mandatory duty, a discretionary duty, or a discretionary action, the grounds for such establishment are self-evident.  EPA knows that the CWA requires TMDLs for all WQLSs, and also knows which WQLSs are not covered by state TMDL submissions.  Accordingly, there is no need for a petition to bring these items to EPA's attention.  It is unlawful, and arbitrary and capricious, to require presentation via petition of matters that have already been "presented" to an agency, and that EPA has already had many years of "opportunity" (64 Fed. Reg. 46041/1) to rectify.  

	Certainly a petition is not necessary to enable EPA to consider "particular factual situations" -- in particular, to consider facts, apply EPA's expertise to them, and consider EPA's priorities and resources.  64 Fed. Reg. 46040-41.  Given the Act's clear requirement that TMDLs be submitted for all WQLSs, the only relevant fact for any given WQLS is the state's failure to submit a TMDL for that segment.  EPA lacks authority to determine that some WQLSs will be sacrificed, leaving them without the key water quality protection mandated by § 303(d).  

	Nor is it relevant whether states are promising to submit TMDLs in the future, according to a "schedule" or otherwise.  Two decades after the initial deadline for TMDL submission, states that have failed to submit TMDLs for some or all WQLSs are not entitled to any further delay, regardless of whether they indicate that they plan to submit TMDLs at some future date.  It is past time for EPA to get on with the crucial business of implementing the TMDL program for the nation's waters. 

	EPA's Duty to Review State TMDL Submissions.  EPA's proposal unlawfully attempts to undermine the narrow duties EPA concedes it has:  "EPA intends to begin its 30-day review only after EPA has received a submission with all minimum elements."  64 Fed. Reg. 46036/2.  Accord, 8/99 Draft Guidance at 3-36 ("Once EPA ascertains that the TMDL submittal does contain the required minimum elements, the Agency's review will begin.").  This is a transparent -- and unlawful --attempt to evade EPA's statutory duty to approve or disapprove state TMDL submissions.  EPA's evident zeal to avoid triggering its duty under § 303(d)(2) to establish TMDLs following disapproval of state-submitted TMDLs is not a valid basis for erasing the statutory requirement for EPA approval or disapproval within 30 days of submission.

	Combined with EPA's improper proposal to delay TMDLs to await inclusion of implementation plans, this aspect of EPA's proposal will lead to even further delays.  Even if states have already computed a perfectly adequate loading capacity, with the proper wasteload and load allocations, EPA proposes to freeze the TMDL approval process to await the outcome of states' development of implementation plans.

	We note that at least one EPA region has adopted an express policy of requesting that all TMDLs be submitted in draft, in order to evade triggering EPA's 30-day review period, Ex. D, and we suspect the same or similar policies have been adopted in other regions.  Combined with the proposal to await "complete" TMDLs before triggering EPA's 30-day review, the likely delays will be substantial indeed, as EPA argues with states not only about whether all the pieces of a TMDL submission are present, but also whether the submission is a "draft" or "final" one.

	In short, EPA's duty under the Act is clear:  § 303(d) requires the agency to approve or disapprove state TMDL submissions within 30 days of submission.  No exception is made for "incomplete" submissions, and EPA is not free to imply such an exception.

	Procedural requirements.   EPA unlawfully states that listing actions are not rules within the meaning of the Administrative Procedure Act.  64 Fed. Reg. 46029/1.  To the contrary, EPA decisions on state lists -- and EPA lists -- constitute "rules" that require notice and comment under the APA.  5 U.S.C. § 553.  Under the APA definition, a rule includes, inter alia, "the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy."  Id. § 551(4).  See Center for Auto Safety v. NHTSA, 710 F.2d 842, 846 (D.C. Cir. 1983)(the § 551(4) definition "is broad enough 'to include nearly every statement an agency may make ....'")(citation omitted).  EPA's decisions on state lists, and EPA's establishment of lists, clearly fit this definition because (inter alia) they adversely affect the public's ability to obtain TMDLs for waters and pollutants not included in the lists.  See Thomas v. New York, 802 F.2d 1443, 1446-47 (D.C. Cir. 1986) (where agency action jeopardizes or substantially affects the rights and interests of private parties, notice and comment is required).  Similarly, contrary to EPA's assertion, 64 Fed. Reg. 46051/2 (§ 130.35(b) & (d))(characterizing EPA approval and establishment of TMDLs as "order[s]" rather than rules), EPA decisions on state TMDLs, and EPA-established TMDLs, are rules because they adversely affect the public's ability to obtain greater loading reductions -- or differently allocated load reductions -- than prescribed by the TMDLs.

OFFSETS

	EPA proposes to allow new and expanded discharges in listed waters even absent a TMDL, if the would-be discharger obtains offsets from other sources.  This proposal is a weakening of current regulations, which prohibit any new discharge (1) for which the imposition of conditions cannot ensure compliance with WQS, 40 C.F.R. § 122.4(d), and (2) which will cause or contribute to the violation of WQS.  Id. § 122.4(i).�  At this late date, two decades after TMDLs were to be in place, it would violate the Act (especially §§  303(d) and 301(b)(1)(C)) for EPA to establish an administratively devised offset scheme to substitute for the TMDL program mandated by the Act.  Moreover, because the proposed program would create incentives for states to further delay TMDL preparation (knowing they can still authorize new and increased discharges in the meantime), the proposal is arbitrary and capricious.

	Moreover, even assuming arguendo that an offset program could potentially be lawful, the specific program proposed by EPA still must be rejected.  First, it creates an exemption based on the size of the discharging entity (i.e., whether it is a "small" entity) rather than the size of the discharge.  64 Fed. Reg. 46089 (§ 131.12(a)(1)(ii)).  It is the latter that matters for WQS purposes:  the same quantity of discharge does not harm water quality less simply because it comes from one kind of entity rather than another.  See, e.g., 64 Fed. Reg. 46068/1 (EPA declines to exempt expanded discharges from the offset requirement, because expanded discharges "will have the same or similar effect with respect to creating new water quality impairments as the truly new source").  Moreover, to the extent EPA is suggesting that small entities do not discharge enough pollutants to harm waters, that suggestion is unsupported -- and flatly wrong.  See, e.g., 64 Fed. Reg. 46075/2 (case study of animal feeding operations "demonstrated how even small operations contributed significant amounts of pollutants to the receiving waters")(emphasis added).  Indeed, it bears emphasis that many pollutants (e.g., organics like PCBs or dioxin) are toxic in minute quantities.  Moreover, the definition of small entity upon which EPA relies contains nothing to indicate that entities meeting the definition will have only small discharges even of pollutants that require larger quantities to show an adverse effect (and in any event seemingly "small" discharges of such pollutants can cause serious harm if the receiving water is small).� 

	Second, the proposal would allow offsets from nonpoint sources.  64 Fed. Reg. 46065/3.  Such offsets violate the Act and are arbitrary and capricious, as they are unenforceable.  Including permit conditions in the permit of the new or expanded point source discharge (id. 46071-72) does not remedy this problem:  enforcement against the point source will not produce reduction in pollution from nonpoint sources who are not parties to the permit.

	Third, even for point sources, the proposal would undermine enforceability by providing that the offsetting source's permits need not reflect the actual required offset limit.  64 Fed. Reg. 46071/3.  A point source offset that does not match the permit limits of the offsetting source is simply a sham.  Reliance on such an "offset" is blatantly unlawful, because it authorizes prolonged water quality standard violations.  §§ 303(d), 301(b)(1)(C).

	Fourth, the proposal would allow offsets to be delayed beyond the date when the new or expanded discharge commences.  64 Fed. Reg. 46087/3 (§ 122.4(j)(2)(iv)(B)).  That delay violates §§ 303(d) and 301(b)(1)(C), because it allows un-offset pollution to occur, harming waters that already violate WQS.  It is no excuse to assert (64 Fed. Reg. 46070/3) that some measures (such as reforestation) require a longer period to take effect.  If such measures do not produce reductions in the required amount by the time the new or expanded discharge begins, then they do not qualify to be used as offsets.  

	Nor does the provision for a larger offset (id. 46087/3, § 122.4(j)(2)(iv)(B) (providing for 2:1 offset)) correct this problem:  whatever the size of the ultimate offset, during the period prior to its initiation the new or expanded source will unlawfully be contributing pollutants to the impaired water.  Moreover, at the time the new or expanded discharge is approved, the offset -- of whatever size -- is simply a future event, which may or may not ever occur.  Promises of reductions tomorrow are insufficient to justify increased pollution today.

	Fifth, the proposal would allow offsets from the same body of water, regardless of size.  Dischargers far away (potentially hundreds of miles away) in large rivers, lakes and estuaries do not legitimately qualify as offsets, because there is no demonstration they will offset the water quality effects of the new or expanded source.  Certainly the weak criteria proposed by EPA (64 Fed. Reg. 46087/2, § 122.2(c)) provide no such demonstration.

POINT SOURCE DEFINITION

	EPA proposes to allow increased designation of certain activities (animal feeding operations, aquatic animal feeding operations, and silviculture) as point sources.  However, the agency improperly proposes that such designation be on a case-by-case basis, based on factors such as the significance of the pollution and whether EPA has established a TMDL.  64 Fed. Reg. 46088.  The Act's definition of "point source" is based on the method by which the pollutants are conveyed to U.S. waters.  CWA § 502(14).  If (as is the case with the above activities) a source falls within the statutory definition, it is a point source, period, regardless of the other factors enumerated by EPA.  EPA's proposal violates the Act by providing that activities meeting the § 502(14) definition can be treated as nonpoint sources.  EPA's concerns about resource constraints (see, e.g., 64 Fed. Reg. 46076/3) are insufficient to justify the agency's proposed violation of the Act:  general permits are available to address resource concerns.

REVISITING PERMITS

	EPA's proposal concerning revisiting permits (64 Fed. Reg. 46089, § 123.44) is unlawfully narrow, because it governs only objection to expired permits (not permits still within their term), and because it is discretionary (rather than requiring EPA to object).  As EPA itself recognizes, EPA has the 

responsibility to ensure that permits include water quality-based effluent limitations as necessary to meet water quality standards.  This is especially important in waters where TMDLs and wasteload allocations have been established to meet applicable water quality standards.  Section 303(d) of the Act requires EPA to ensure that a TMDL is established for impaired waters.  The wasteload allocations derived from the TMDL indicate the water quality-based effluent limitations that permittees discharging to the impaired water must meet for the waterbody to meet applicable water quality standards.  Section 301(b)(1)(C) of the Act directs EPA and the States to include water quality-based effluent limitations in NPDES permits that will enable the waterbody to meet the applicable water quality standards. 

	(  The Administrator bears a statutory responsibility under CWA section 303(d) to ensure timely establishment of TMDLs and an obligation under CWA section 301(b)(1)(C) to ensure that permits include water quality-based effluent limits as necessary to meet water quality standards.  (.  The Agency also bears an obligation under CWA section 402(c)(2) of the Act to ensure that State programs and State-issued permits comply with the requirements of the Act. 

64 Fed. Reg. 46081/1.  EPA's proposal is unlawful, and arbitrary and capricious, for failing to require EPA and states to revise permits when a WLA has been established in a TMDL.  Awaiting the end of the permit term (or invoking EPA's alleged "discretion" as a grounds for not objecting to an expired permit after the end of its term) allows years of pollutant discharges that exceed the WLA and prolong violation of WQS, in violation of §§ 303(d) and 301(b)(1)(C).  Accordingly, as previously stated, EPA and states must ensure incorporation of WLAs into permits before the end of the permit term.  Such incorporation can easily be accomplished in six months.�  



CONCLUSION�

	EPA's proposals are a major disappointment that will massively delay the quest for clean water.  The proposals are fundamentally inconsistent with the Act, and arbitrary and capricious.  We request that EPA withdraw these proposals, and start afresh with proposals that comply with the Act and expedite attainment of water quality standards.



Sincerely,







�   Specifically, the Act requires identification of waters for which technology-based effluent limitations under CWA § 301(b)(1)(A) & (B) are not stringent enough to implement water quality standards.  § 303(d)(1)(A).  Thus, waters to be identified include not just those where WQSs are violated at the time of identification, but also those that are meeting WQS, but for which the insufficient stringency of § 301(b)(1)(A) & (B) effluent limitations may produce WQS violations in the future.  Unless otherwise indicated, the term "impaired waters" in these comments refers to impaired and threatened waters.

�   On the same timetable, Congress mandated estimation of total maximum daily thermal loads.  § 303(d)(1)(B), (d)(1)(D), & (d)(2).  In these comments, the term "TMDL" encompasses both total maximum daily loads and total maximum daily thermal loads.

�   These briefs are incorporated herein by reference.

�   For WQLSs listed in the future, the deadline for state submission of TMDLs must be no more than 180 days, the timeframe specified by § 303(d)(2).  Moreover, had the states comprehensively and timely identified their WQLSs as § 303(d) requires, TMDLs for all such segments would have been completed long ago.  Thus, even under a "from time to time" standard, completion of TMDLs for subsequently listed waters should have occurred long ago, and a deadline longer than 180 days cannot be justified.

�  EPA has in the past argued that, where EPA approves a state TMDL, EPA will have access to the analysis prepared by the state, which will expedite EPA's task of establishing the TMDL.  Under EPA's regulation, however, EPA must prepare TMDLs within 30 days following disapproval of a state TMDL, regardless of the quality of the state's analysis.  Thus, the 30-day deadline for EPA to promulgate a TMDL applies even where the state's analysis is so flawed that EPA must substantially revise or even redo it.  If such a process can be completed in 30 days, it is absurd to contend that writing a TMDL from scratch requires 15 years.

�   Indeed, these delays have resulted in consent decrees setting forth schedules for TMDL establishment in a number of states.  EPA's suggestion that it plans to use the new, expanded definition of TMDLs as a pretext for revisiting these settlements (64 Fed. Reg. 46039) is alarming.  Under their current terms, these schedules still involve decades of delay past the timeframe when Congress intended TMDLs would be in place.  

�   Under EPA's proposal, an implementation plan would simply rehash existing authorities.  Accordingly, the 15-year timetable is vastly longer than needed for preparation of such plans, which can easily be completed in a year or less.

�   EPA's catch-all reference to "controls enforceable by State, Territorial or authorized Tribal or Federal law or regulation" (64 Fed. Reg. 46049/2, § 130.27(a)(4)) is unlawful, because it exceeds the Act's focus on effluent limitations required by § 301(b)(1)(A) & (B).  § 303(d)(1)(A).

�  To add insult to injury, the wording of the proposal would appear to abrogate not only EPA's duty to establish TMDLs absent the narrow proposed triggers, but also the agency's authority to do so. 

�   While EPA purports to leave these pre-existing regulations in place, it effectively proposes to weaken them by proposing a rule based on an unsupportable interpretation of the pre-existing regulations -- i.e., the interpretation that those pre-existing regulations allow new and increased loadings to WQLSs of the pollutants for which those WQLSs are listed.  That interpretation is flatly inconsistent with the plain language of §§ 122.4(d) & (i).

�   EPA's assertion that small entities should be exempted to encourage trading programs (64 Fed. Reg. 46068-69) must be rejected.  EPA lacks authority to authorize prolonged violations of WQS simply to further some other goal such as pollutant trading.  Moreover, EPA's argument that it may proceed incrementally (64 Fed. Reg. 46068/3) must be rejected.  Two decades after the deadlines for establishment of TMDLs and achievement of water-quality-based effluent limitations, EPA lacks discretion to exempt some sources from water-quality-based requirements on the grounds that they will be addressed later.

�   EPA itself concedes that 270 days is sufficient time to write a permit.  64 Fed. Reg. 46080/1.  That amount of time is excessive, given that the relevant calculations will already have been done in computing the WLA, and need not be repeated in the permit proceeding.
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Dear Comment Clerk: 



These comments are submitted by Friends of the Earth, for inclusion in the dockets of each of the proposed rules and draft guidance referenced above. Comments on points raised in the rulemakings also constitute comments on the corresponding provisions of the guidance. 



Friends of the Earth is an environmental advocacy organization with U.S. offices in Washington, DC, Seattle, WA and Burlington, VT. Friends of the Earth members use, enjoy, live adjacent to or near, and otherwise benefit from clean and healthy water resources across the United States. They participate in a number of water quality-related activities in or on water resources nationwide, including but not limited to fishing, boating, sightseeing, hiking, wildlife watching, other forms of recreation, health-related activities, water quality monitoring, education, various scientific endeavors, and aesthetic enjoyment. 



In these rules, EPA proposes to authorize and encourage another generation of delay in the already long-delayed quest for clean water, and to abdicate EPA's responsibility for ensuring that the Clean Water Act's water-quality-based requirements are met. Simply stated, this is unacceptable. Given the wide-ranging flaws in these proposals, EPA should withdraw them and start afresh with new proposals that comply with the Act and expedite attainment of water quality standards. 



BACKGROUND AND SUMMARY 





Over a quarter-century ago, Congress enacted the 1972 Clean Water Act, which established detailed provisions designed to ensure prompt cleanup of the nation's waters. Indeed, water-quality-based effluent limitations were to be achieved over twenty-two years ago (by July 1, 1977), § 301(b)(1)(C), water quality suitable for fish, wildlife, and recreation was to be attained over sixteen years ago (by July 1, 1983), § 101(a)(2), and discharges were to be eliminated over fourteen years ago (by 1985). § 101(a)(1). 



Central to achievement of these timelines, § 303(d) of the 1972 Act mandated the total maximum daily load (TMDL) program, which is designed to ensure prompt identification of impaired and threatened waters, and the setting of maximum daily pollutant loads for those waters. Under the timeline intended by Congress, pollutants suitable for load calculation were to be identified by October 1973, § 304(a)(2)(D), states were to identify impaired waters and submit TMDLs for those waters by April 1974, § 303(d)(2), EPA was to approve or disapprove that identification and those TMDLs by May 1974 and (in the event of disapproval) was to establish TMDLs by June 1974. Id. Thus, TMDLs (whether EPA-approved or EPA-established) for all impaired waters were to be in place twenty-five years ago. 



This clear congressional intent remained unfulfilled, and remains unfulfilled to this day. The cause is not far to seek: the states and EPA have massively failed to comply with their statutory obligations. Alaska Center for the Environment v. Reilly, 796 F. Supp. 1374, 1379 (W.D. Wash. 1992), aff'd, 20 F.3d 981 (9th Cir. 1994) ("The only 'consistently held interpretation' that the EPA has demonstrated with respect to the CWA's TMDL requirements has been to ignore them."). 



Because of the states' and EPA's failure to implement Congress' directives, the nation's waters remain polluted decades after water-quality-based effluent limitations were to have been achieved. A whole generation of children have grown to adulthood deprived of the opportunities for enjoyment of these polluted waters -- a deprivation for which EPA bears key responsibility. 



Astonishingly, instead of rectifying this problem -- and doing so with the sense of urgency commanded by a generation of missed deadlines -- EPA now proposes the opposite: specifically, to delay cleanup for yet another generation, if not longer. Moreover, EPA proposes to abandon any pretense at a national clean water program in favor of devolution to the states, see 64 Fed. Reg. 46013/3 (openly acknowledging that the proposal's goal is to establish requirements that are consistent with state programs, instead of with the Clean Water Act), and to abrogate EPA's own obligation to ensure compliance with the Act's requirements when the states fail to do so. In the process, EPA would undermine citizens' ability to hold the agency judicially accountable -- even though it is precisely such judicial accountability that in recent years has finally awakened the TMDL program from the long slumber to which EPA and the states had consigned it. Absent judicial redress, or the genuine possibility thereof, there is simply no reason to believe that states will carry through with the very program they neglected for decades. 



Finally, as part of the misleading public relations effort that has dogged this rulemaking since long before it was even published, EPA adds insult to injury with the Orwellian claim that this appalling proposal would "strengthen[]" the TMDL program. Id. at 46012/1. 



DELAYS AND EXEMPTIONS AFFECTING TMDL PREPARATION. 





EPA proposes that states prepare schedules providing for further delay of TMDLs -- for up to fifteen years after listing of waters. 64 Fed. Reg. 46050/1 (§ 130.31(a)(1)). This approach -- especially when combined with the additional necessary steps of incorporating TMDLs into permits and compliance by the regulated community -- threatens another generation of delay in the already overdue achievement of clean water. EPA's proposal is unlawful and arbitrary and capricious. 



EPA's duty to prepare TMDLs. As stated in numerous court decisions, "EPA has a mandatory duty to do TMDLs where a state has failed to do them." 64 Fed. Reg. 46037/3 (discussing caselaw). As stated in the attached briefs, Ex. A, EPA's duty (whether gauged by § 303(d)(2)'s 180-day deadline, or by the "from time to time" standard) has long since been triggered, and the 30-day period allotted for EPA establishment of TMDLs has long since expired. Thus, rather than setting forth timelines for state establishment of TMDLs, EPA should promptly establish those TMDLs itself. 



Unlawfully protracted state schedules. Even assuming that the states, rather than EPA, should be preparing TMDLs at this late date, EPA's proposed fifteen-year timeline for state establishment of TMDLs represents a flagrant attempt to further delay that which is already long overdue. As previously stated, the Act provides for establishment of TMDLs within 180 days. EPA lacks authority to extend that timetable to fifteen years. Moreover, TMDLs for segments previously listed are already long overdue (whether that delay is judged under a 180-day standard or a "from time to time" standard), and there is simply no justification for further extensions. 



In any event, fifteen years is an absurdly protracted timetable for TMDL development. Properly defined, the calculation of loads is a straightforward task that can be completed in a fraction of that time. See, e.g., Ex. B (report and testimony of Jack Smith, which are incorporated herein by reference). 



Data gaps are no excuse for delay, because the Act expressly provides for TMDLs to include "a margin of safety which takes into account any lack of knowledge concerning the relationship between effluent limitations and water quality." § 303(d)(1)(C) (emphasis added). Accord, § 303(d)(1)(D). Under a proper interpretation of the Act, initial TMDLs would be developed using the information at hand, and revised TMDLs would be prepared as necessary when information improves. As EPA itself has acknowledged: 



EPA recognizes that there are uncertainties in estimating nonpoint source loads and determining the load reductions that will assure compliance with water quality standards. The phased approach to TMDL development is intended for these situations. This is an iterative approach which bases the first TMDL on the information at hand, best professional judgment and a margin of safety. A monitoring plan is envisioned in the TMDL that would allow the determination of whether or not the TMDL results in a water body meeting its standards. If not, the TMDL is revised based on the new information collected during monitoring. 





Section 303(d) Program Guidance -- Questions and Answers From the EPA/State Workshops Held Winter 1991-2, at 4-5 (emphasis added). Accord, Guidance for Water Quality-based Decisions: The TMDL Process (April 1991), at 2 ("Lack of information about certain types of pollution problems (for example, those associated with nonpoint sources or with certain toxic pollutants) should not be used as a reason to delay implementation of water quality-based controls. When developed according to a phased approach, the TMDL can be used to establish load reductions where there is impairment due to nonpoint sources or where there is a lack of data or adequate modeling."), 22 ("Under the phased approach, the TMDL has LAs and WLAs calculated with margins of safety to meet water quality standards. The allocations are based on estimates which use available data and information, but monitoring for collection of new data is required. The phased approach provides for further pollution reduction without waiting for new data collection and analysis."); EPA Nonpoint Source News-Notes, Oct. 1990, at 20, quoted in Alaska Center for the Environment v. Reilly, 762 F. Supp. 1422, 1429 n.8 (W.D. Wash. 1991) ("Congress says ignorance is no excuse for inaction. Just add a margin of safety to compensate for the lack of knowledge and keep moving. No other program has such a strong statutory endorsement for action in the face of an incomplete database."). EPA's abandonment of this approach unlawfully flouts congressional timeframes, and is arbitrary and capricious. 



EPA itself admits that 15 years is vastly longer than necessary to write TMDLs: the agency proposes to establish a TMDL within 30 days of disapproving a state TMDL. 64 Fed. Reg. 46051/2 (§ 130.35(d)). If EPA can establish TMDLs in 30 days, it is untenable to contend that states require 15 years! 



We also note that even the fifteen-year deadline is illusory: because EPA will not approve or disapprove state schedules, 64 Fed. Reg. 46050/2 (§ 130.31(c)), there is nothing to prevent a state from submitting a schedule longer than fifteen years. EPA's hands-off policy is an unlawful attempt to evade the rulings of those cases that have overturned EPA approval of flawed state schedules. See, e.g., Idaho Sportsmen's Coalition v. Browner, 951 F. Supp. 962, 967 (W.D. Wash. 1996). In addition, EPA proposes to act arbitrarily and capriciously by requiring less accountability for the crucial step of submitting TMDLs (which under the proposal would be governed by state schedules not subject to EPA approval) than for submitting lists (which would be governed by a deadline set forth directly in EPA's regulations). 



EPA openly admits that the proposed approach to TMDL development "may increase the time it takes to establish a TMDL." 64 Fed. Reg. 46039/2 (emphasis added). EPA lacks authority to define a TMDL establishment methodology that extends beyond the 180-day timeframe mandated by Congress, and that further delays the TMDL preparation that is already decades behind the congressionally established schedule. Moreover, any alleged methodological improvements brought by the new regulations will come at the price of years of delay in undertaking water-quality-based pollution control initiatives (e.g., incorporation of TMDLs into NPDES permits). Given the statutory timelines, this is a devil's bargain that EPA lacks legal authority to strike. And because EPA has not even purported to balance the adverse impacts of further delay (e.g., prolongation of water quality standards violations) against the alleged benefits, it is an uninformed, unexplained, unjustified choice -- and therefore, an arbitrary and capricious one. 



Implementation plan. A central component of EPA's proposed approach -- and a key reason why more time is alleged to be needed -- is the "implementation plan" which EPA proposes to make a required part of a TMDL. However, EPA's implementation plan proposal adds nothing to authorities otherwise available. For example, as to point sources, the Act provides that permits cannot exceed five years, § 402(b)(1)(B), and "EPA's existing point source regulations require that permit effluent limits 'are consistent with the assumptions and requirements of any available wasteload allocation for the discharge.'" 64 Fed. Reg. 46033/2 (quoting 40 C.F.R. § 122.44(d)(1)(vii)(B)). Moreover, 



in those States where EPA retains authority to issue NPDES permits, EPA currently has authority to issue NPDES permits to limit pollutant discharges as needed to implement TMDLs (i.e., accomplish wasteload reductions assigned to point sources in wasteload allocations). In those states where EPA has delegated authority to issue NPDES permits, current regulations give EPA clear authority to revise permit conditions in a State-issued permit as needed to implement TMDLs and otherwise comply with the Act. 





Id. 46034/2 (emphasis added). EPA has proposed to enhance its authority to require revision of state-issued permits, but those proposed changes (whether in the current inadequate form proposed by EPA or in the strengthened form required by the Act (see infra) are set forth in a separate rulemaking notice (64 Fed. Reg. 46058) and do not require establishment of an implementation plan. 



Thus, as to point sources, EPA's implementation plan proposal adds nothing to current law. If anything, the vague provision that the plan include "a schedule for revising NPDES permits" 64 Fed. Reg. 46051/1 (§ 130.33(b)(10)(ii)) encourages further delays, as it places no outer limit on how long such a schedule can lawfully be. Certainly, such incorporation must occur no later than the next permit cycle: put simply, it would violate the Act (e.g., § 301(b)(1)(C)) to issue or renew a permit that fails to reflect a TMDL. But as matters now stand, awaiting the expiration of a permit is unsatisfactory. Given that EPA's and the states' multi-decade delays in TMDL development have caused corresponding delays in incorporating TMDLs into permits, it would be unlawful and arbitrary and capricious to await the next permit cycle to incorporate TMDLs. Rather, once established, TMDLs must be incorporated into permits without delay -- a process that can easily be accomplished in a matter of six months or less. See infra. 



Similarly, as to nonpoint sources, EPA's implementation plan proposal adds nothing of substance. Instead, it simply allows description of actions planned under other authorities. 64 Fed. Reg. 46051/1. Such actions can include unenforceable -- and easily changed -- items such as memoranda of understanding and voluntary programs. Id. 46047/1 (§ 130.2(p)). According to EPA itself, "[s]ection 303(d) does not provide any additional CWA authorities to implement nonpoint source controls," and implementation plans will thus need to use "existing Federal, State and local authorities and voluntary action." 64 Fed. Reg. 46033/2 (emphasis added). Accord, id. 46030/3. 



In short, as EPA itself acknowledges, "EPA's proposal to require an implementation plan under section 303(d) does not directly result in a more enforceable TMDL." Id. 46033/2. Moreover, even absent the proposed implementation plan requirement, EPA "always expected reasonable assurances that the TMDL's wasteload and load allocations would be implemented." 64 Fed. Reg. 46039/2 (emphasis added). While EPA claims that the implementation plan proposal will make that requirement more "specific," id., the salient characteristic of that proposal is vagueness, not specificity. 



Moreover, assuming arguendo that EPA's implementation plan proposal might increase specificity in some respects, such specificity is not an end in itself, but rather is a means to the statutorily specified endpoint: compliance with water quality standards. EPA's own position is that "[s]ection 303(d) does not establish any new or additional implementation authorities beyond those that currently exist under the CWA or in State, Territory, local, Tribal or other Federal laws." 64 Fed. Reg. 46030/3 (emphasis added). EPA has offered no basis for concluding that specific enumeration in a § 303(d) implementation plan will in any way contribute to achievement of water quality standards. 



Inclusion of implementation plan in TMDL. EPA's proposal to include the implementation plan in the TMDL is unlawful. As EPA concedes, 64 Fed. Reg. 46039, the result of such inclusion will be further delay in the already unlawfully delayed establishment of TMDLs. 



In addition to violating statutory timelines, such inclusion is arbitrary and capricious. EPA has utterly failed to balance the alleged benefits of inclusion of the implementation plan in the TMDL against the corresponding harm. For example, delay in establishing TMDLs will delay incorporation of those TMDLs into point source permits. 



EPA claims that inclusion of an implementation plan in a TMDL would enhance EPA's ability "to evaluate a TMDL's consistency with the statutory requirements." 64 Fed. Reg. 46035/2. But given EPA's position that § 303(d) does not establish new or additional implementation authorities beyond current law, this assertion must be rejected. 



EPA contends that, if an implementation plan is included in the TMDL, EPA disapproval of the plan would obligate EPA to establish such a plan, and EPA could then take certain enumerated actions addressing water quality. 64 Fed. Reg. 46034. But EPA can take those actions without an implementation plan. For example, EPA's authorities to require revision of point source permits exist under current law, or can be promulgated under independent authorities that do not require a § 303(d) implementation plan. And as to nonpoint source pollution, the authorities mentioned by EPA (an action under CWA § 504 or the conditioning of grants to the states) are likewise available without a § 303(d) implementation plan. 



Thus, nothing is gained by delaying establishment of a TMDL to await an implementation plan. To the contrary, much is lost. As to point sources, incorporation of the TMDL into sources' permits -- and compliance by sources with the new permit limits -- will be delayed. As to nonpoint sources, those wishing to advocate more effective controls will not have the benefit of an EPA-established or EPA-approved TMDL that documents and allocates the maximum permissible loadings. Given EPA's own position that actions by states and counties -- and voluntary actions by polluters -- are key aspects of nonpoint source implementation, it necessarily follows that advocates of nonpoint source control need to be able to make the most persuasive case possible with decisionmakers, and to make it without further delay. 



Accordingly, establishment of TMDLs must not be delayed to await preparation of implementation plans. Instead, implementation plans must be required under other authority (e.g., § 303(e)). In that context, far more specificity and detail must be required of the plans, including dates for the taking of specific steps and for attainment of WQS (including interim milestone dates to assure progress), and maximum reliance must be placed on enforceable measures rather than voluntary and unenforceable action. 



In the alternative, assuming arguendo that implementation plans are included in the TMDL, the non-implementation-plan portions of the TMDL must be established first, and the implementation plan afterward. 



Exemption for waters that are expected to attain by next listing cycle. EPA's proposal would allow states to forego TMDL preparation for those waters expected to attain by the next listing cycle. 64 Fed. Reg. 46049/2 (§ 130.27(a)(4)), 46050/2 (§ 130.32(a)). The Act authorizes no such exemption. The only waters for which TMDLs are not required are those for which effluent limitations required by § 301(b)(1)(A) & (B) are stringent enough to implement WQS. § 303(d)(1)(A). At this late date, when technology-based controls were required to be implemented long ago, the presumption must be that any remaining failure to attain WQS results from insufficient stringency of § 301(b)(1)(A) & (B) controls. Thus, TMDL preparation must proceed, on the 180-day schedule mandated by the Act. If the state is able to bring currently non-complying dischargers into compliance with § 301(b)(1)(A) & (B) limits, and if doing so eliminates the WQS nonattainment problem, at that time -- and only that time -- can the water be delisted. EPA's contrary approach unlawfully and arbitrarily and capriciously makes the public pay -- through continued WQS violations -- for states' multi-decade failure to enforce effluent limits sufficient to prevent impairments. Indeed, EPA's proposed approach creates a perverse incentive for states not to enforce those limits, as such nonenforcement can allow evasion of listing and TMDL development. 



Change in Listing Submission Deadlines. EPA's proposal to increase the time lag between listing submission cycles, from the current two years to as much as five years, 64 Fed. Reg. 46029-30, is unlawful and must be rejected. The current two-year cycle already allows substantial delay beyond the timeframes intended by Congress: the 180-day deadline in § 303(d)(2) refutes any suggestion that Congress intended to allow states to delay listing impaired waters for even two years, much less five years, after becoming aware of impairments. 



Prioritization of State Schedule. Compounding EPA's unlawful attempt to allow states to delay massively in preparing TMDLs, EPA proposes also to allow preparation of TMDLs in virtually any order within the allowed period. Specifically, while the statute specifies that priority ranking shall be based on "the severity of the pollution and the uses to be made of such waters," § 303(d)(1)(A), EPA proposes to allow additional factors, including inter alia "efficiencies" gained by developing TMDLs together for waters in the same watershed, and state and national "policies and priorities." 64 Fed. Reg. 46049/3 (§ 130.28(d)). The result is to unlawfully, and arbitrarily and capriciously, authorize states to backload TMDL preparation, leaving for last the most polluted waters that suffer from the most urgent need of redress. 



Daily Loads. EPA unlawfully proposes (64 Fed. Reg. 46031) to abrogate the Act's requirement that TMDLs be "daily" loads. § 303(d)(1)(C) & (D)("total maximum daily load" and "total maximum daily thermal load"). In addition to violating the Act, this proposal would prolong WQS violations that result from short-term spikes in pollutants. Averaging over longer periods (e.g., weeks or months) will not protect against such spikes. 



Compliance with WLAs. EPA suggests that point source effluent limits "must be 'consistent with' (but not necessarily identical to) wasteload allocations in approved TMDLs." 64 Fed. Reg. 46042/1. If by "not ¼ identical" EPA means that effluent limitations can exceed WLAs, that proposition violates the Act (§§ 303(d) & 301(b)(1)(C)), because it would authorize loadings in amounts greater than prescribed by the statutory program addressing loadings. 



EPA ABDICATION OF RESPONSIBILITIES 



EPA's proposal represents a massive abdication of EPA's responsibilities under the Act. Several aspects of this abdication are discussed below. 



EPA's Duty to Establish TMDLs and Lists When States Fail to Do So. As previously stated, numerous cases have confirmed EPA's duty to establish TMDLs, not just when a state submits TMDLs that are disapproved by EPA, but also when "a state has failed" to submit TMDLs. 64 Fed. Reg. 46037/3 (emphasis added)(discussing caselaw); Ex. A (same). See also id. at 46081/1 ("Section 303(d) of the Act requires EPA to ensure that a TMDL is established for impaired waters.")(emphasis added); id. ("[t]he Administrator bears a statutory responsibility under CWA section 303(d) to ensure timely establishment of TMDLs")(emphasis added). 



EPA proposes simply to abrogate this duty, by providing that the agency "may" (rather than "shall") establish TMDLs in the event a state fails to submit them. 64 Fed. Reg. 46051/3 (§ 130.36). Moreover, the triggers for such EPA promulgation are exceedingly narrow: EPA will do so only if a state so requests, if EPA determines that the state has not or is not likely to submit TMDLs consistent with the state's schedule, or if EPA determines that EPA should establish TMDLs for interstate or boundary waters. Id. Under this test, a state can go for decades without submitting TMDLs, and EPA will not step in to establish them. 



As confirmed by the caselaw, and for reasons discussed in detail in the attached briefs, EPA has a mandatory duty to establish TMDLs when a state fails to do so. Accordingly, this provision of the regulation must be changed to confirm the mandatory nature of EPA's duty. Moreover, the triggers must be broadened to encompass all situations where a state failed to submit TMDLs by the 180-day deadline. The Act requires TMDLs for all WQLSs, not just some of them (e.g., interstate or boundary waters, or waters for which a state requests EPA to prepare TMDLs). 



Moreover, it is particularly egregious that EPA would defer to states' TMDL submission schedules, given that (1) the time for establishment of TMDLs has long since expired, so that EPA is currently under a duty to prepare TMDLs for all WQLSs; (2) EPA's proposal allows those schedules to extend for 15 years, (as discussed above) far more than is lawful or necessary; and (3) state TMDL schedules are not even subject to EPA approval, so nothing would prevent a state from submitting a schedule longer than 15 years. 



Finally, for the same reasons discussed above with reference to EPA's mandatory duties concerning TMDLs, EPA has a mandatory duty to identify waters when states fail to do so. The agency's attempt to demote this duty to a discretionary action (64 Fed. Reg. 46050/1, § 130.30(e)) must be rejected. Moreover, for reasons stated above with reference to TMDLs, EPA's proposed triggers for listing promulgation (where a state requests EPA to prepare a list, or where a state has not or is not likely to establish a list by the deadline) are too narrow. Where a state fails to submit a list by the deadline, EPA must identify impaired waters within 30 days. 



Petition Process. To add insult to injury, EPA not only unlawfully makes TMDL establishment discretionary rather than mandatory -- it also unlawfully attempts to condition citizens' access to judicial redress on the prior filing of a citizen petition with EPA. Because EPA establishment of TMDLs is mandatory, the applicable exhaustion requirement (i.e., the 60-day notice requirement) is set forth in CWA § 505. EPA lacks authority to add to this requirement, under the guise of its general rulemaking authority or otherwise. Sierra Club v. EPA, 719 F.2d 436, 455 (D.C. Cir. 1983). Moreover, even assuming arguendo that EPA's duty to establish TMDLs is discretionary, a discretionary duty is still sufficient to "present[]" a matter to EPA within the meaning of APA § 555(b). EPA's Memorandum of Law in Support of Its Motion to Dismiss Amended Complaint, filed on August 6, 1998 in Kingman Park Civic Association v. USEPA, D.D.C. Civ. No. 98-758 CKK, Ex. C, at 12 n.13 (quoting Sierra Club v. Thomas, 828 F.2d 783, 794-95 (D.C. Cir. 1987)). 



Finally, whether EPA's establishment of a TMDL is a mandatory duty, a discretionary duty, or a discretionary action, the grounds for such establishment are self-evident. EPA knows that the CWA requires TMDLs for all WQLSs, and also knows which WQLSs are not covered by state TMDL submissions. Accordingly, there is no need for a petition to bring these items to EPA's attention. It is unlawful, and arbitrary and capricious, to require presentation via petition of matters that have already been "presented" to an agency, and that EPA has already had many years of "opportunity" (64 Fed. Reg. 46041/1) to rectify. 



Certainly a petition is not necessary to enable EPA to consider "particular factual situations" -- in particular, to consider facts, apply EPA's expertise to them, and consider EPA's priorities and resources. 64 Fed. Reg. 46040-41. Given the Act's clear requirement that TMDLs be submitted for all WQLSs, the only relevant fact for any given WQLS is the state's failure to submit a TMDL for that segment. EPA lacks authority to determine that some WQLSs will be sacrificed, leaving them without the key water quality protection mandated by § 303(d). 



Nor is it relevant whether states are promising to submit TMDLs in the future, according to a "schedule" or otherwise. Two decades after the initial deadline for TMDL submission, states that have failed to submit TMDLs for some or all WQLSs are not entitled to any further delay, regardless of whether they indicate that they plan to submit TMDLs at some future date. It is past time for EPA to get on with the crucial business of implementing the TMDL program for the nation's waters. 



EPA's Duty to Review State TMDL Submissions. EPA's proposal unlawfully attempts to undermine the narrow duties EPA concedes it has: "EPA intends to begin its 30-day review only after EPA has received a submission with all minimum elements." 64 Fed. Reg. 46036/2. Accord, 8/99 Draft Guidance at 3-36 ("Once EPA ascertains that the TMDL submittal does contain the required minimum elements, the Agency's review will begin."). This is a transparent -- and unlawful --attempt to evade EPA's statutory duty to approve or disapprove state TMDL submissions. EPA's evident zeal to avoid triggering its duty under § 303(d)(2) to establish TMDLs following disapproval of state-submitted TMDLs is not a valid basis for erasing the statutory requirement for EPA approval or disapproval within 30 days of submission. 



Combined with EPA's improper proposal to delay TMDLs to await inclusion of implementation plans, this aspect of EPA's proposal will lead to even further delays. Even if states have already computed a perfectly adequate loading capacity, with the proper wasteload and load allocations, EPA proposes to freeze the TMDL approval process to await the outcome of states' development of implementation plans. 



We note that at least one EPA region has adopted an express policy of requesting that all TMDLs be submitted in draft, in order to evade triggering EPA's 30-day review period, Ex. D, and we suspect the same or similar policies have been adopted in other regions. Combined with the proposal to await "complete" TMDLs before triggering EPA's 30-day review, the likely delays will be substantial indeed, as EPA argues with states not only about whether all the pieces of a TMDL submission are present, but also whether the submission is a "draft" or "final" one. 



In short, EPA's duty under the Act is clear: § 303(d) requires the agency to approve or disapprove state TMDL submissions within 30 days of submission. No exception is made for "incomplete" submissions, and EPA is not free to imply such an exception. 



Procedural requirements. EPA unlawfully states that listing actions are not rules within the meaning of the Administrative Procedure Act. 64 Fed. Reg. 46029/1. To the contrary, EPA decisions on state lists -- and EPA lists -- constitute "rules" that require notice and comment under the APA. 5 U.S.C. § 553. Under the APA definition, a rule includes, inter alia, "the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy." Id. § 551(4). See Center for Auto Safety v. NHTSA, 710 F.2d 842, 846 (D.C. Cir. 1983)(the § 551(4) definition "is broad enough 'to include nearly every statement an agency may make ....'")(citation omitted). EPA's decisions on state lists, and EPA's establishment of lists, clearly fit this definition because (inter alia) they adversely affect the public's ability to obtain TMDLs for waters and pollutants not included in the lists. See Thomas v. New York, 802 F.2d 1443, 1446-47 (D.C. Cir. 1986) (where agency action jeopardizes or substantially affects the rights and interests of private parties, notice and comment is required). Similarly, contrary to EPA's assertion, 64 Fed. Reg. 46051/2 (§ 130.35(b) & (d))(characterizing EPA approval and establishment of TMDLs as "order[s]" rather than rules), EPA decisions on state TMDLs, and EPA-established TMDLs, are rules because they adversely affect the public's ability to obtain greater loading reductions -- or differently allocated load reductions -- than prescribed by the TMDLs. 



OFFSETS 



EPA proposes to allow new and expanded discharges in listed waters even absent a TMDL, if the would-be discharger obtains offsets from other sources. This proposal is a weakening of current regulations, which prohibit any new discharge (1) for which the imposition of conditions cannot ensure compliance with WQS, 40 C.F.R. § 122.4(d), and (2) which will cause or contribute to the violation of WQS. Id. § 122.4(i). At this late date, two decades after TMDLs were to be in place, it would violate the Act (especially §§  303(d) and 301(b)(1)(C)) for EPA to establish an administratively devised offset scheme to substitute for the TMDL program mandated by the Act. Moreover, because the proposed program would create incentives for states to further delay TMDL preparation (knowing they can still authorize new and increased discharges in the meantime), the proposal is arbitrary and capricious. 



Moreover, even assuming arguendo that an offset program could potentially be lawful, the specific program proposed by EPA still must be rejected. First, it creates an exemption based on the size of the discharging entity (i.e., whether it is a "small" entity) rather than the size of the discharge. 64 Fed. Reg. 46089 (§ 131.12(a)(1)(ii)). It is the latter that matters for WQS purposes: the same quantity of discharge does not harm water quality less simply because it comes from one kind of entity rather than another. See, e.g., 64 Fed. Reg. 46068/1 (EPA declines to exempt expanded discharges from the offset requirement, because expanded discharges "will have the same or similar effect with respect to creating new water quality impairments as the truly new source"). Moreover, to the extent EPA is suggesting that small entities do not discharge enough pollutants to harm waters, that suggestion is unsupported -- and flatly wrong. See, e.g., 64 Fed. Reg. 46075/2 (case study of animal feeding operations "demonstrated how even small operations contributed significant amounts of pollutants to the receiving waters")(emphasis added). Indeed, it bears emphasis that many pollutants (e.g., organics like PCBs or dioxin) are toxic in minute quantities. Moreover, the definition of small entity upon which EPA relies contains nothing to indicate that entities meeting the definition will have only small discharges even of pollutants that require larger quantities to show an adverse effect (and in any event seemingly "small" discharges of such pollutants can cause serious harm if the receiving water is small). 



Second, the proposal would allow offsets from nonpoint sources. 64 Fed. Reg. 46065/3. Such offsets violate the Act and are arbitrary and capricious, as they are unenforceable. Including permit conditions in the permit of the new or expanded point source discharge (id. 46071-72) does not remedy this problem: enforcement against the point source will not produce reduction in pollution from nonpoint sources who are not parties to the permit. 



Third, even for point sources, the proposal would undermine enforceability by providing that the offsetting source's permits need not reflect the actual required offset limit. 64 Fed. Reg. 46071/3. A point source offset that does not match the permit limits of the offsetting source is simply a sham. Reliance on such an "offset" is blatantly unlawful, because it authorizes prolonged water quality standard violations. §§ 303(d), 301(b)(1)(C). 



Fourth, the proposal would allow offsets to be delayed beyond the date when the new or expanded discharge commences. 64 Fed. Reg. 46087/3 (§ 122.4(j)(2)(iv)(B)). That delay violates §§ 303(d) and 301(b)(1)(C), because it allows un-offset pollution to occur, harming waters that already violate WQS. It is no excuse to assert (64 Fed. Reg. 46070/3) that some measures (such as reforestation) require a longer period to take effect. If such measures do not produce reductions in the required amount by the time the new or expanded discharge begins, then they do not qualify to be used as offsets. 



Nor does the provision for a larger offset (id. 46087/3, § 122.4(j)(2)(iv)(B) (providing for 2:1 offset)) correct this problem: whatever the size of the ultimate offset, during the period prior to its initiation the new or expanded source will unlawfully be contributing pollutants to the impaired water. Moreover, at the time the new or expanded discharge is approved, the offset -- of whatever size -- is simply a future event, which may or may not ever occur. Promises of reductions tomorrow are insufficient to justify increased pollution today. 



Fifth, the proposal would allow offsets from the same body of water, regardless of size. Dischargers far away (potentially hundreds of miles away) in large rivers, lakes and estuaries do not legitimately qualify as offsets, because there is no demonstration they will offset the water quality effects of the new or expanded source. Certainly the weak criteria proposed by EPA (64 Fed. Reg. 46087/2, § 122.2(c)) provide no such demonstration. 



POINT SOURCE DEFINITION 



EPA proposes to allow increased designation of certain activities (animal feeding operations, aquatic animal feeding operations, and silviculture) as point sources. However, the agency improperly proposes that such designation be on a case-by-case basis, based on factors such as the significance of the pollution and whether EPA has established a TMDL. 64 Fed. Reg. 46088. The Act's definition of "point source" is based on the method by which the pollutants are conveyed to U.S. waters. CWA § 502(14). If (as is the case with the above activities) a source falls within the statutory definition, it is a point source, period, regardless of the other factors enumerated by EPA. EPA's proposal violates the Act by providing that activities meeting the § 502(14) definition can be treated as nonpoint sources. EPA's concerns about resource constraints (see, e.g., 64 Fed. Reg. 46076/3) are insufficient to justify the agency's proposed violation of the Act: general permits are available to address resource concerns. 



REVISITING PERMITS 



EPA's proposal concerning revisiting permits (64 Fed. Reg. 46089, § 123.44) is unlawfully narrow, because it governs only objection to expired permits (not permits still within their term), and because it is discretionary (rather than requiring EPA to object). As EPA itself recognizes, EPA has the 



responsibility to ensure that permits include water quality-based effluent limitations as necessary to meet water quality standards. This is especially important in waters where TMDLs and wasteload allocations have been established to meet applicable water quality standards. Section 303(d) of the Act requires EPA to ensure that a TMDL is established for impaired waters. The wasteload allocations derived from the TMDL indicate the water quality-based effluent limitations that permittees discharging to the impaired water must meet for the waterbody to meet applicable water quality standards. Section 301(b)(1)(C) of the Act directs EPA and the States to include water quality-based effluent limitations in NPDES permits that will enable the waterbody to meet the applicable water quality standards. 



¼ The Administrator bears a statutory responsibility under CWA section 303(d) to ensure timely establishment of TMDLs and an obligation under CWA section 301(b)(1)(C) to ensure that permits include water quality-based effluent limits as necessary to meet water quality standards. ¼ . The Agency also bears an obligation under CWA section 402(c)(2) of the Act to ensure that State programs and State-issued permits comply with the requirements of the Act. 





64 Fed. Reg. 46081/1. EPA's proposal is unlawful, and arbitrary and capricious, for failing to require EPA and states to revise permits when a WLA has been established in a TMDL. Awaiting the end of the permit term (or invoking EPA's alleged "discretion" as a grounds for not objecting to an expired permit after the end of its term) allows years of pollutant discharges that exceed the WLA and prolong violation of WQS, in violation of §§ 303(d) and 301(b)(1)(C). Accordingly, as previously stated, EPA and states must ensure incorporation of WLAs into permits before the end of the permit term. Such incorporation can easily be accomplished in six months. 



CONCLUSION 





EPA's proposals are a major disappointment that will massively delay the quest for clean water. The proposals are fundamentally inconsistent with the Act, and arbitrary and capricious. Friends of the Earth requests that EPA withdraw these proposals, and start afresh with proposals that comply with the Act and expedite attainment of water quality standards. 



Sincerely, 



Brian Dunkiel 



Staff Attorney


