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Mr. Richard Markley:





The following are comments on the Queens River Suction Dredging proposal (your 7/19/00 letter), on behalf of The Ecology Center, Inc. (TECI), and the Alliance for the Wild Rockies (AWR).





You did not mail out a Plan Of Operations (POO) with your 7/19 letter, thus you have made it very difficult for the public to make the most of its comment opportunity.  





The proposed operation will result in significant alteration of stream habitat in a stream containing native fish species for many years.  Discharges of sediment, gasoline, mine tailings waste, and other pollutants will degrade the Queens River.  As such, you cannot merely assume no impacts will take place.  The National Environmental Policy Act (NEPA) requires you to prepare an Environmental Assessment at least.  You must complete at least an EA which complies with NEPA's and the CEQ Guidelines' requirements for a full analysis of reasonable alternatives to the proposed operation, cumulative impacts review, as well as full bonding and environmental protection requirements under Forest Service mining regulations (36 CFR Part 228).





This operation cannot be categorically excluded from an EA.  An EA must include "brief discussions of the need for the proposal, of alternatives..., of the environmental impacts from the proposed action and alternatives, and a listing of the agencies and persons consulted." 40 CFR 1508.9(b).  Such an environmental review must be made before making any irretrievable commitment of resources (e.g., approval of a surface disturbing activity). 42 U.S.C. 4332; 40 CFR Part 1506.1.





The Forest Service promulgated its rules delineating the types of activities that may be categorically excluded. Among the classes of actions which the Forest Service has decided are, under normal circumstances, subject to categorical exclusion are "Short-term (one year or less) mineral, energy, or geophysical investigations and their incidental support activities." Forest Service Environmental Policies and Procedures Handbook (FSH 1909.15, Chapter 31.2, Category 8).  The regulations were formally published in the Federal Register on September 18, 1992. 57 Fed. Reg. 43180, 43209-10 (Sept. 18, 1992)("National Environmental Policy Act; Revised Policy and Procedures").





However, these same Forest Service NEPA regulations state that: 


        1.      A proposed action may be categorically excluded from documentation in an environmental impact statement (EIS) or environmental assessment (EA) only if the proposed action:


                a:      Is within one of the categories in the Department of Agriculture (USDA) NEPA policies and procedures in 7 CFR Part 1b.


                b.      Is within a category listed in sec. 31.1b or 31.2 ; and there are no extraordinary circumstances related to the proposed action.





        2.      Extraordinary circumstances include, but are not limited to, the presence of the following:


                b:      Threatened and endangered species or their critical habitat.


                c:      Flood plains, wetlands, or municipal watersheds. [57 Fed. Reg. at 43208 (emphasis added).]  Thus, since the operation would undoubtedly affect the Proposed Bull Trout and is located within a floodplain, it cannot be categorically excluded. 





In addition to the plain language of the Handbook regulations, the Forest Service's "NEPA Process Overview" flowchart provided in the FSH 1909.15, Exhibit 01 to Section 06 ("Overview of Process"), 57 Fed. Reg. at 43192, shows that where any extraordinary circumstance exists, a categorical exclusion is inappropriate and, at the very minimum, an EA must be prepared.  Based on the Flowchart, there can be no mistake that the presence of any "extraordinary circumstance" automatically triggers preparation of either an EIS or EA. Id.





Furthermore, the regulatory history of the agency's categorical exclusion provisions confirms that under the Forest Service's interpretation of NEPA, categorical exclusions cannot be used where an extraordinary circumstance exists.  In fact, the preamble to the agency's NEPA regulations specifically addresses the question of whether the "mere presence" of a listed "extraordinary circumstance" (such as a threatened or endangered species or floodplain) precludes the issuance of a Categorical Exclusion:


To date, the agency has successfully used the "extraordinary circumstances" criterion to identify situations where proposed actions normally excluded from [NEPA] documentation cannot be excluded due to the unique environment surrounding the action.  Several reviewers said that "extraordinary circumstances" were not well defined and that the mere presence or absence of one of the listed circumstances was insufficient to determine if an action was or was not to be placed in a category for exclusion.  In response, section 30.3, Policy, has been revised to clarify that an action may be categorically excluded only if it falls within a category and is without extraordinary circumstances. 57 Fed. Reg. at 43183 (Sept. 18, 1992) (emphasis added).  As expressly stated by the agency in the preamble to their regulations, the "mere presence" of extraordinary circumstances triggers NEPA review for a reasonÑnamely, because the proposed projects would be in "situations where proposed actions normally excluded from [NEPA] documentation cannot be excluded due to the unique environment surrounding that action.  [57 Fed. Reg. at 43183 (emphasis added).] 





Federal courts have prohibited categorical exclusions from NEPA when extraordinary circumstances exist.  See Washington Trails Association v. U.S. Forest Service, Civ. No. C95-877R, Order Granting Plaintiffs' Motion For Summary Judgment And Denying Federal Defendants' Motion For Summary Judgment, at pp. 5-6 (W.D. Wash., June 7, 1996); Jones v. Gordon, 792 F.2d 821, 828 (9th Cir. 1986); Siskiyou Regional Education Project v. U.S. Forest Service, Civ. No. 94-3084-CO (D. Or.) (Order dated Jan. 10, 1996, affirming Magistrate's Findings and Recommendations)





Federal courts have expressly held that the outfall from in-stream placer mining equipment is a point source discharge under the CWA that cannot proceed without an NPDES permit.  Trustees for Alaska, 749 F.2d 549 (9th Cir. 1984). 





Since mine tailings will be discharged from the suction dredge equipment, the operator must obtain an NPDES permit prior to commencing operations.  In addition, it is clear that such sediment and mine waste will not be limited to the immediate area of the site as the debris will move downstream.  Thus, the impacts to fish will cover the entire river downstream, even if the actual suction dredge is located in only a section of the riverbed.





Under the CWA, a new point source discharge affecting a parameter associated with the 303(d) listing is prohibited.  This non-degradation standard applies since any new discharge affecting these parameters would by definition violate the requirement that: "existing instream water uses and the level of water necessary to protect the existing uses shall be maintained and protected." 40 CFR 131.12(a)(1).





In addition, under both Montana law and EPA regulations, no further impairment of beneficial uses may occur in this stretch of the Queens River.  Since it is clear that there will be a point source discharge adversely affecting sediment and habitat alteration, the discharge must be prohibited.  In addition, the operation's impairment of the classified beneficial uses of cold water biota and salmonid spawning, for example, further prohibits this new discharge.





The Forest Service is prohibited by Clean Water Act section 313 from permitting any activity that may violate water quality standards.  Since the proposed project will discharge pollutants into the River and due to the River's water quality limited status, the agency cannot approve the project.





Additionally, the Forest Service cannot approve the project before the information necessary for NPDES permits have been obtained. Dubois v. U.S. Dept. of Agriculture, 102 F.3d 1273 (1st Cir. 1996).  Moreover, the Forest Service cannot meet its duty under 36 CFR 228.8 to ensure that the project will comply with the Clean Water Act without an understanding of the specific nature of the discharges.





The Federal Court of Appeals in Dubois also ruled "that the Forest Service was obligated to assure itself that an NPDES permit was obtained before permitting the [requested activity]." 102 F.3d at 1300 (emphasis added). This must be done in this case. 





Moreover, the Forest Service's approval of the mineral operation constitutes the issuance of a "license or permit" under section 401 of the federal Clean Water Act.  Section 401 requires the Forest Service to withhold its approval unless and until the mine operator obtains certification under section 401 that the mining operation would not violate water quality standards. 





3. The Forest Service Must Comply with the Endangered Species Act  The proposed operation is located in significant habitat for bull trout, Proposed for listing as Threatened or Endangered under the Endangered Species Act (ESA).  As such, consultation and/or conferencing with the USFWS must occur at the earliest possible time.





The operation will directly and adversely affect bull trout migration.  Any dredging would not only adversely affect the species as a whole, it would undoubtedly injure, harass, or even kill individuals of the speciesÑsomething prohibited under Section 9 of the ESA.  Overall, any critical habitat for this species would be strictly protected via a prohibition of adverse impacts to the streamÑsomething that would clearly result from this operation. 





Overall, it appears very unlikely, perhaps even impossible, for the proposed operation to comply with the ESA and other aquatic life protections.  As such, the agency should notify the applicant of these requirements and this regulatory fact.





It should be noted that the agency's duties under the ESA are not overridden by any "rights" the applicant may have under the 1872 Mining Law.  Federal courts are clear in ruling that prohibitions in the ESA must be enforced, even to the point of denying mining operations.  "of course, the Forest Service would have the authority to deny an unreasonable plan of operations or a plan otherwise prohibited by law. E.g., 16 U.S.C. 1538 (endangered species located at the mine site).  The Forest Service would return the plan to the claimant with the reasons for disapproval and request submission of a new plan to meet the environmental concerns." Havasupai Tribe v. U.S., 752 F.Supp. 1471, 1492 (D. Az. 1990) affirmed 943 F.2d 32 (9th Cir. 1991) cert. denied 503 U.S. 959 (1992); See also Pacific Rivers Council v. Thomas, 873 F.Supp. 365 (D. Idaho 1995); Pacific Rivers Council v. Thomas, 30 F.3d 1050 (9th Cir. 1994) cert. denied 115 S.Ct. 1793 (1995). 





Before approving the POO, the agency is under an obligation to ensure that the public's resources are not jeopardized by actions pursuant to invalid mining claims.  In this case, it is very doubtful that the subject claims contain a "valuable mineral deposit" under the 1872 Mining Law.





It is settled federal law that the mining "rights" relied upon by the Supervisor can only be based on the discovery of a "valuable mineral deposit" on each claim to be used by the applicant. 30 U.S.C. 22.  The Forest Service cannot presume that the filing of a mining claim means that the claim is valid (i.e., that the "rights" relied upon by the applicant are indeed rights at all).  A mining claim location does not give the presumption of a discovery. Ranchers Exploration v. Anaconda.  "[L]ocation is the act or series of acts whereby the boundaries of the claim are marked, etc., but it confers no right in the absence of discovery, both being essential to a valid claim." Cole v. Ralph, 252 U.S. 286, 294-96 (1920).





That "rights" to develop federal land do not arise without a discovery of a valuable deposit is also the established rule of the Interior Department:





The essential conclusion that a mining claim cannot be valid without a discovery has been restated by the courts as well as the Department. "Discovery is the sine quo non of an entry to initiate vested rights against the United States." Davis v. Nelson, 329 F.2d 840, 845 (9th Cir. 1964); "that discovery is the prerequisite to the validity of a mining claim cannot be disputed." Fresh v. Udall, 228 F.Supp. 738, 740 (D. Colo. 1964) U.S. v. Bartels, 6 IBLA 126, 127 (1972).





The IBLA also noted that since each claim must contain a valuable mineral deposit, "the recovery expected from each claim must not only exceed the costs of mining, transporting, milling, and marketing the particular deposit on that claim but each claim must also bear a proportionate share of the development and capital costs attributable to the combined operation." U.S. v. Collard, 128 IBLA 266, 287-288 (1994).    





There is no substantial evidence that the mining claim(s) covering the site meet these requirements.  It must be stressed that any argument by the Forest that a discussion of claim validity is beyond the scope of the issues would violate the Administrative Procedure Act (APA).  Clearly, a NEPA process so fundamentally based on an incorrect and unsupportable position is arbitrary and capricious, an abuse of discretion, without observance of procedure required by law, not in accordance with law, and not supported by the facts. 5 U.S.C. 706(2).





Since the federal government may review and challenge the validity of any mining claim at any time [Cameron v. U.S., 252 U.S. 450 (1920)], it must inquire into these issues at the outset as part of its NEPA and 36 CFR Part 228 review processes.  This inquiry is also required to meet the Forest Service's duties under the Organic Act, 16 U.S.C. 551, before an operation can be approved.





This is not a case where the issue of claim validity would be a needless exercise.  For example, if the value of the mineral deposit on federal land far outweighed the costs to extract, market, process, transport, and meet environmental requirements (i.e., a valuable mineral deposit was discovered), then it might not make sense for the agency to go through the validity determination. However, in this case, the evidence is clear that there is little, if any, chance that a "valuable mineral deposit" exists. At a minimum, the agency should detail the costs to operate the operation with the expected revenues from gold production before proceeding any further.





Overall, the Forest Service cannot restrict its authority based on the incorrect and unsupportable assumption that the claims at the site contain a valuable mineral deposit under the mining laws.  The agency's duty to protect the surface resources under the ESA, its Organic Act and the 228 regulations, as well as its duty to make informed decisions under NEPA, would be violated by such an action.  





The Operator Must Post a Sufficient Financial Assurance to Ensure Reclamation.  Under 36 CFR Part 228, the agency should require a financial assurance to ensure that reclamation would be completed in the event of operator abandonment of the site.  This is especially critical due to the problematic economics of mineral recovery under current market conditions.  The agency should detail this amount, scope, and form of the financial assurance in the NEPA process to ensure that such a critical issue is subjected to public review and comment.





We appreciate the opportunity to comment upon this important proposal.  Based on the project's impacts to the River and aquatic life, when coupled with the applicable prohibitions of the Endangered Species Act and the Clean Water Act, the current proposal must be rejected.  If the Forest Service proceeds to process the POO without notifying the applicant of these prohibitions (a position we strongly oppose), a detailed EA or EIS must be prepared.





Please send a copy of the POO, along with copies of all future communications between the applicant and the Forest Service, communications between federal and state agencies, and all public notices, drafts, revisions, submittals, etc. to me at the Ecology Center. Thank you.











Sincerely, 








Willis Boyer


Ecodefender
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