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DATED THIS 11th DAY OF DECEMBER, 2000

TO:  Appeals Deciding Officer, USDA U.S. Forest Service Pacific Northwest Region,

PO Box 3623, 333 SW 1st Avenue, Portland, OR 97208

NOTICE OF APPEAL

DECISION APPEALED: On October 16, 2000 Forest Supervisor Nora Rasure issued a Decision Notice (DN) and Finding of No Significant Impact (FONSI) selecting modified Alternative B from the Sullivan Lake Beetle Project Environmental Assessment (EA).  The DN authorizes logging of about 2,197 acres, much of which is salvage logging of large, old Douglas fir.  The project area occurs within the Sullivan Lake Ranger District on the Colville National Forests (CNF). 

Notice is hereby given pursuant to 36 C.F.R. 215 that the Kettle Range Conservation Group and the Alliance for the Wild Rockies appeal the DN and FONSI. Appellants have standing to appeal this specific decision and the Timber Sale program in general because we provided comment or otherwise expressed interest in the sale through the NEPA planning process.

The DN is not in accordance with the legal requirements of the National Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq., and its implementing regulations, The National Forest Management Act (NFMA) 16 U.S.C. 1600 et seq., and its implementing regulations, the Administrative Procedures Act, (APA) 5 U.S.C. Sec. 706, and the Forest Plan for Colville National Forest.

The Kettle Range Conservation Group (KRCG) is a Washington nonprofit corporation and regional environmental organization with offices in Republic and Spokane, Washington. The mission of KRCG is to defend wilderness, protect biodiversity, and restore ecosystems of the Columbia River Basin The educational, aesthetic, recreational, scientific, fishing, hunting and other interests of KRCG and its over 700 members in the public lands and waterways affected by the challenged actions will be irreparably harmed if the Forest Service proceeds with the actions that are the subject of this appeal.

The Alliance for the Wild Rockies (AWR) is a non-profit conservation group with offices in Montana and Idaho that works to protect the integrity of public lands in the Northern Rockies.  AWR staff and many of it's 3000 members use the Colville National Forest for recreation and other forest related activities.  These actions, if implemented, would adversely impact and irreparably harm the natural qualities of the Colville National Forest (CNF) and would further degrade wildlife habitat in the region.
STATEMENT OF REASONS

1.  The EA fails to demonstrate that sufficient suitable old growth (MA-1) habitat is protected in order to comply with Forest Plan Standards of insuring population viability, thereby violating NFMA.

The National Forest Management Act mandates that the Forest Service's management of National Forests must comply with the requirements and standards adopted in the respective Forest Plans, as follows: 

Resource plans and permits, contracts, and other instruments for the use and occupancy of National Forest System lands shall be consistent with the land management plans. 16 U.S.C. § 1604(i) (emphasis added).  

This "consistency" requirement is also contained in the Forest Service's regulations implementing NFMA.  See 36 C.F.R. § 219.10(e) ("Forest Supervisor shall ensure that, subject to valid existing rights, all outstanding and future permits, contracts, cooperative agreements, and other instruments for occupancy and use of affected lands are consistent with the plan") (emphasis added).
It is the Forest Service who is responsible for demonstrating compliance with Forest Plan standards, see  Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1376 (9th Cir. 1998), which demonstrated that the "consistency" requirement of NFMA places the burden upon the Forest Service to "demonstrate that a site-specific project would be consistent with the land resource management plan of the entire forest." 137 F.3d at 1377 (quotation omitted) (emphasis added).    

The Sullivan Lake Beetle EA violates the NFMA requirements as stated above in two ways:

1. With regard to old growth habitat in the Sullivan Lake Beetle project planning area, the EA clearly discloses a lack of compliance with Forest Plan Standards.  

2. With regards to old growth habitat Forest wide, the EA fails to disclose compliance with Forest Plan Standards.  

The habitat capability objective for old growth species from the 1988 Colville National Forest Land and Resource Management Plan (LRMP) reads:

“Sufficient suitable habitat to insure viability of all species dependent on these habitats and to maintain a diversity of climax ecosystems across the Forest” (p. 4-13).  (emphasis added)

Turning to the EA, page I-3 describes the existing condition of a single 98-acre MA-1 block within the analysis area, the only MA-1 block within the planning area.  “Average overstory tree diameter is 11’-12’ with some trees greater than 22”.  Canopy closure ranges from 50% to 80%.” 

First of all, it is important to recognize that this MA-1 block is itself not in compliance with Forest Plan Standards, which state:

The Forest Plan states that old growth management indicator species habitats will be managed as directed in the specific management prescriptions for Management Area 1.  Forest Plan at 4-38.
· Management will be toward preservation of stands which provide habitat suitable for old growth dependent species.  Size of stands, distribution and gross stand structure and conditions will be defined for the barred owl management indicator species.  Some vegetative manipulation may be used to improve habitat characteristics.

· Old growth management areas will be at least 600 acres in size.  They may be managed as a whole or separated into a “core area” and “foraging areas.”  Core areas are delineated on planning maps and allocated to Management Area 1.  They will consist of old growth forest in a contiguous unit of 300 acres or more, the units being generally no more than twice as long as wide.  General crown closure will be 60-100 percent (greater than 80 percent preferred) with relatively open understory.
· Foraging areas will be of sufficient acreage when added to the core area to make the total size of the management area 600 acres.  The foraging areas will be stands of mature or old growth trees (dominated by other than lodgepole pine) of 30 to 300 acres or more, within 0.4 mile of the perimeter of the core area.  General crown closure will be 60-100 percent (greater than 80 percent preferred) with relatively open understory.  

· Snags and understory logs will be retained at their natural density within the core areas unless they become so dense that they degrade the habitat or become an unacceptable hazard.  Within the foraging areas snags and understory logs will be maintained in, at least, sufficient numbers to provide habitat for 100 percent of the potential population of primary cavity excavators.
· Habitat improvements for species dependent on components of mature and/or old growth forests are encouraged.

· To improve habitat, Management Area 1 boundaries may be adjusted or the unit moved to the nearest suitable location.

Ninety-eight acres is barely 16% of what this MA-1 block should be in size as defined by Forest Plan Standards. Depending on when this MA-1 block was first designated, this lack of compliance potentially could be over a decade old.   Regardless, the size of this MA-1 block is insufficient to meet Forest Plan Standards.

Secondly, the EA fails to disclose whether or not the MA-1 block meets the criteria for designation as old growth as defined by the North Idaho Zone Old Growth definitions.  
The “desired future condition” for this 98-acre MA-1 block, as described in the EA, is to “provide essential habitat for wildlife species that require old growth forest components and contribute to the maintenance of diversity of wildlife habitats and plant communities (Forest Plan, p. 4-69).”   However, reaching such a “management goal” is entirely dependent on the management standards and guidelines being implemented as described in the Forest Plan, which has not occurred.  

The EA goes on to explain that, “(a)chievement of the desired future condition in the analysis area will require several decades” (EA, p. I-3).  The EA does not disclose why it will take several decades to reach the Agency’s “management goal” for this area.  Is it because the “wrong” stand of old growth was chosen for representation as the MA-1 block? Is it because not enough acres are protected?  Is there better suitable habitat available locally?  

Regardless of the answers to these questions, it is still incredibly obvious that the MA-1 block will never reach the “management goal” described in the Forest Plan if the relevant standards and guidelines are not followed.  In fact, it is arbitrary and capricious to rely on this 98-acre block of land, which does not meet Forest Plan Standards, to someday, in several decades, provide suitable habitat.  What happens to population viability in the meantime?

Despite lacking sufficient old growth habitat, the EA proposes to eliminate old growth components throughout the analysis area, which potentially could be providing the only suitable habitat in the interim. 

“The Sullivan Lake Beetle Timber Sale would salvage large numbers of recently dead and dying Douglas-fir trees.  Many of these trees would be of large diameter (>21 inches)” (EA, p. III-25). Also, “With Alternatives B and C, many of the existing Douglas-fir snags and beetle-infested live trees in the project area would be salvaged for their wood.  Standing snag habitat would be directly reduced in these areas.  Future down log habitat levels would be likewise reduced” (EA, p. III-20). 
This is unacceptable in an area that fails to comply with the Forest Plan.  Prior to making any decisions or prescriptions about where to log and how to log in this area, further MA-1 habitat must be designated to meet Forest Plan Standards.  However, the EA makes no proposals to protect additional habitat in order to meet Forest Plan Standards.

Nor does the EA disclose if sufficient suitable old growth habitat is protected Forest wide, again, a necessary requirement of the Forest Plan as stated in the habitat capability objective and a necessary requirement of NFMA.

Past Monitoring and Evaluation Reports of the Colville NF Land and Resource Management Plan reveal that in fact, the Forest is failing to provide sufficient suitable old-growth habitat.  For example:

· “…the uniform distribution of old growth management units, the desired future condition described in the Forest Plan, is still a long way from becoming reality.” 1997 

· “Situations continue to arise where field examinations indicate that designated MA-1 and/or MR areas do not, and in some cases can not, provide or maintain the multi-storied old growth habitat conditions envisioned by the Forest Plan.” 1997

· Of 7 pileated woodpecker and marten MRs mapped for the Berton watershed analysis, 52% of them were in middle structural stages (i.e. not old growth). 1997 (comments in brackets added)

· “One MA-1 area within the Deadman drainage was examined.  This area does not currently meet desired conditions as described in the Forest Plan.” 1996

· “Within the Old Berry timber sale, one MA-1 area was examined.  Although the area does not currently meet Forest Plan desired conditions, the boundary was realigned to make it follow natural landscape features such as ridges and streams, and to be more recognizable on the ground.” 1996

· “Old growth habitat within the Sherman watershed is in very short supply.” 1995

Further evidence of the failure of designated MA-1 blocks to provide sufficient suitable habitat for old growth dependent species rests in the numerous Forest Plan amendments that have occurred since 1989.   As of 1997 (most recent available information), there have been 23 Forest Plan amendments.  Fourteen of these are for “site-specific adjustments” of MA-1 boundaries within a planning area (typically associated with a timber sale).  The reasoning for these adjustments is consistently to “locate the MA-1 in more suitable habitat that better meets the needs of old growth dependent species”.

We are unable to provide any examples of monitoring or evaluation of old-growth habitat since 1997 because no reports have been completed. Essentially this means that the Colville NF does not know whether their activities have been in compliance or out of compliance with Forest Plan Standards and Guidelines for the last 2 years.  

Even when monitoring reports were published, the FS continually fails to adequately complete the required monitoring, such as for monitoring item #12 Old Growth Dependent Species.  This item is monitored to determine if old growth habitat is being managed to maintain viable populations of old growth dependent species and meet management objectives for barred owl.  The variability threshold from the Forest Plan is for estimates of old growth acres in no less quantity or quality than predicted in the Plan.  No more than 25% drop in nesting or 50% nesting failure.   

By failing to obtain and keep current high-quality, accurate quantitative habitat inventory and monitoring data, which would make it possible to evaluate the availability of old growth habitat across the CNF, the Agency has undermined the public’s ability to effectively participate in the decision-making process under NEPA for individual projects (such as the Sullivan Lake Beetle EA).  

It has also rendered any decisions (such as the Sullivan Lake Beetle EA) to log in mature forest arbitrary, capricious, and otherwise not in compliance with the law, since such activities may be contributing to a trend towards listing of old-growth dependent species.  If the Colville NF is depending on sufficient suitable habitat to insure population viability, then clearly such viability is unknown and potentially at risk across the Forest.

What is known is that population viability is at risk within the project area.  The EA states that “Although populations should remain viable across the Forest, the Sullivan Lake Beetle Timber Sale could locally reduce the ability of habitats to support certain (MIS) species.” (EA, p. III-11).

To add insult to injury, the EA states the following in the section on old-growth dependent species:

· “With Alternative B, approximately 516 acres of mature forest stands with at least 50% canopy closure would be commercially thinned…Canopy closure could be reduced below 50% over portions of these harvest units, greatly reducing the ability of pine marten to utilize these areas for a number of years” (EA, p. III-17). 

· “Most of the harvest units proposed with Alternatives B and C would be logged using helicopters.  This type of logging system requires a substantial portion of the tree canopy to be removed to allow logs to be hoisted up through the residual stand and not “hang-up” in standing trees” (EA, p. III-18). 

· “Within 15-20 years, the crowns of trees growing within commercially-thinned stands should fill in canopy gaps…” (EA, p. III-19).  

So, in addition to having a deficient MA-1 block, the EA proposes to commercially log in potential old-growth dependent species habitat, removing a “substantial portion of the tree canopy”.  And maybe, in 15-20 years, these “substantial” gaps in the canopy might grow back in.

It is important to recognize that such habitat may currently be the only available local habitat for old growth species.  It is also important to recognize that replacement old growth habitat may exist throughout the project area. “The Sullivan Lake Beetle Timber Sale would salvage large numbers of recently dead and dying Douglas-fir trees.  Many of these trees would be of large diameter (>21 inches)” (EA, p. III-25).   Such old growth habitat components may be all that is available to meet Forest Plan Standards, and as such, should not be logged.

Many wildlife species occurring in this region prefer or only occur in mature and old-growth forests, as the 1999 FEIS for the Douglas Fir Beetle Project (Colville NF and Idaho Panhandle NF) explained.  Mature and old forests are more likely than younger forests to provide habitat for species which prefer large trees, structural and biological diversity, and closed canopies, and/or which depend on snags or down logs for nesting, foraging or raising their young.  (DFB FEIS, p. III-243).

Over 40 wildlife species depend on snags (dead trees) for their forage, cover or a place to raise their young.  (DFB FEIS, p. III-244).

Existing structurally immature stands could provide old-growth habitat over time if not disturbed or if managed to maintain large, old, diseased and dead structural components of the forest within the levels needed to provide suitable habitat.  (DFB FEIS, p. III-243).

Large-diameter snags provide habitat for the greatest variety of cavity users and remain standing longer than smaller snags.  (DFB FEIS, p. III-244).

Snags provide den sites for fishers and other mammals, and roosts for several species of bats and owls.  (DFB FEIS, p. III-244).

Lynx… favor habitats with an abundance of down logs.  (DFB FEIS, p. III-244).  Lynx require … late-successional forests that contain cover for kittens (especially deadfalls) and for denning… (DFB FEIS, p. III-251).  Lynx …avoid large open areas.  (DFB FEIS, p. III-251).  Older, multi-layered forests with a good understory component of shrubs and trees can also provide lynx foraging opportunities.  (DFB FEIS Project File NP-61, p. 26).

Goshawks have habitat requirements associated with components and attributes of late successional forests.  While associated with mature to old growth habitat, they utilize other successional stages.  For example, feeding habitat can be found in pole-sized timber stands.  …Old growth is important for northern goshawks not only for prey species habitat but also for the large trees that provide the substrate for their substantial nest structures.  (DFB FEIS, p. III-255).

In the western United Stares, marten are most abundant in mature to old-growth true-fir or spruce-fir forests and generally avoid open, drier coniferous forest.  They prefer forest stands greater than 40 percent tree canopy closure, which protects them from predators and enhances the moist conditions favorable for prey species.  (DFB FEIS, p. III-257).  

Marten are closely associated with mature to old-growth timber stands, preferring moist habitat types where small mammals are more abundant.  American marten prefer stands with greater than 40 percent canopy closure, and tend to avoid those stands with less than 30 percent closure.  In addition to a closed canopy, marten require an abundance of large downed logs and snags.  This provided secure resting locations, denning habitat and winter access to small mammals living beneath the snow.  (DFB FEIS, p. III-580, 581).

Pileated Woodpeckers nest and roost in cavities in large diameter (20 inches diameter or greater) live or dead trees.  It selects nest trees in clumps of snags in stands with at least 70% canopy cover.  …Pileated woodpeckers feed on beetles, carpenter ants and other insects in live and dead trees, logs and stumps.  (DFB FEIS, p. III-258).

In addition to failing to meet their own Forest Plan Standards, the FS has also failed to adequately inventory the entire analysis area for suitable old growth stands that potentially could be added to the existing MA-1 blocks, thereby remedying its deficiency.  “…(T)he planning area was analyzed using the North Idaho Zone definitions for old growth stands.  The analysis consisted of Region 6 type 11 and walkthrough stand examinations on a portion of the area.  Reconnaissance of the area utilizing aerial photographic interpretation techniques was conducted in the remainder of the analysis area” (EA, p. III-2). (emphasis added)

It is unclear from this disclosure how much of the area was field-checked.  Was it 5% or 90%?  In addition, it is unlikely that aerial photos could accurately reveal the necessary criteria for determining old growth, such as numbers of snags, age of stand, numbers and sizes of large downed woody debris, etc.   
The argument can certainly be made that before issuing a decision on any project that may affect old-growth habitat and old-growth dependent species, additional old growth habitat must be protected to comply with Forest Plan Standards for this area.  

Evidence from the project analysis file indicates that potential old growth habitat is available in the area (in addition to the reference of numerous trees >21” dbh that will be logged).  

· Page R-4 from the Wildlife Section notes that “Unit 12 includes an historic goshawk nest stand…Canopy closure of the stand is at least 50%.  Over-story trees are mature and predominantly Douglas firs.  There is ample maneuvering room below the canopy for the large raptors”. 

· Also, page R-15 from the same section notes that “…there are a few stands of late and old structure that could potentially be used for roosting.  These stands are located just north and west of Synder Hill.”  

Unit 12 happens to occur on the east flank of Synder Hill in a small roadless area adjacent to a Research Natural Area…probably some of the best remaining potential old growth habitat left in the analysis area.

Let it not be forgotten that this EA must be able to demonstrate that sufficient suitable habitat exists Forest wide and that population viability for old growth species is being maintained Forest wide.

So then, having clearly established:

1. that the MA-1 block within the project analysis area is not compliant with Forest Plan Standards, 

2. that the EA has failed to disclose whether sufficient suitable old growth habitat is available Forest wide, 

3. that the Sullivan Lake Beetle Project will locally degrade old growth species (MIS) habitat, and 

4. that the EA has failed to disclose whether population viability for old growth species is being maintained Forest wide…

It is most certainly arbitrary and capricious to issue a decision to salvage log potential replacement old growth habitat and to not protect additional MA-1 habitat.

In summary, the Sullivan Lake Beetle Project would adversely affect old growth habitat in the planning area, and therefore in the Colville NF.  It is arbitrary and capricious to further reduce potential old growth and replacement old growth habitat with the knowledge of the inadequacy of MA-1 habitat in the planning area and without the knowledge of the adequacy of old growth habitat forest wide. In order for the Sullivan Lake Beetle Project to demonstrate compliance with Forest Plan Standards, these issues of sufficient suitable habitat must be addressed.

Due to the Agency’s failure to carry out mandatory duties, such as monitoring and inventory, under NFMA, the FS is no longer able to demonstrate that certain old-growth dependent species have the estimated numbers and distribution of reproductive individuals necessary to insure that their continued existence is well distributed in the CNF as required by NFMA.

2.  The EA fails to demonstrate that management indicator species (MIS) habitat is being provided to maintain population viability, violating NFMA.

NFMA also requires the Forest Service to "provide for diversity of plant and animal communities."  16 U.S.C. § 1604(g)(3)(B).  To ensure such diversity, the Forest Service has adopted regulations, which impose a "population viability" mandate, as follows: 

Fish and wildlife habitat shall be managed to maintain viable populations of existing native and desired non-native species in the planning area. For planning purposes, a viable population shall be regarded as one which has the estimated numbers and distribution of reproductive individuals to insure its continued existence is well distributed in the planning area.  In order to insure that viable populations will be maintained, habitat must be provided to support, at least, a minimum number of reproductive individuals and that habitat must be well distributed so that those individuals can interact with others in the planning area. 36 C.F.R. § 219.19. 

The regulations further establish that: 

All management prescriptions shall . . . [p]rovide for adequate fish and wildlife habitat to maintain viable populations of existing native vertebrate species and provide that habitat for species chosen under § 219.19 is maintained and improved to the degree consistent with multiple-use objectives. 36 C.F.R. § 219.27(a)(6).

To achieve this population viability requirement, NFMA allows for designation of "Management Indicator Species" in the Forest Plans, "because their population changes are believed to indicate the effects of management activities."  36 C.F.R. § 219.19(a)(1).
“Guidelines for managing indicator species habitats are found on pages 4-38 to 4-42 of the Colville Forest Plan.  According to the Forest Plan, application of these required measures should ensure that each indicator species, and all other animals that use the same habitat, would persist over time.  In other words, populations should remain viable” (EA, p. III-11).

“When evaluating the potential effects of an activity on any species, the species status, its dependency on the affected habitat, and the extent or limitation of the habitat, will be evaluated as they influence the viability of populations within the Forest or the range of the species.” (CNF LRMP, p. 4-42).  (emphasis added)

It is important to recognize here that effects to management indicator species should be analyzed for how they effect viability of populations Forest wide, not simply in the planning area.

Again, it is the Forest Service who is responsible for demonstrating compliance with Forest Plan standards, see Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1376 (9th Cir. 1998), which demonstrated that the "consistency" requirement of NFMA places the burden upon the Forest Service to "demonstrate that a site-specific project would be consistent with the land resource management plan of the entire forest." 137 F.3d at 1377 (quotation omitted) (emphasis added).
The Sullivan Lake Beetle EA discloses that MIS habitat will likely be degraded as a result of this project.  However, the EA relies on MIS habitat Forest wide to insure population viability and to meet Forest Plan Standards. “Although populations should remain viable across the Forest, the Sullivan Lake Beetle Timber Sale could locally reduce the ability of habitats to support certain species.” (EA, p. III-11).

What the EA fails to disclose is what inventory data the Agency is relying on to make such an assertion.  What Forest wide inventory exists to back up the statement that MIS populations are currently viable and should remain viable Forest wide even though this project may destroy MIS habitat locally? When was the last Forest wide inventory for these species conducted?  

We argue that no such inventory exists and that the Colville National Forest consistently fails to monitor for management indicator species across the Forest.  Without such knowledge, it is arbitrary and capricious for the Agency to proceed with this project which acknowledges that local MIS habitat will be degraded. The Forest Service cannot demonstrate that viable populations of management indicator species will remain on the CNF following implementation of the Sullivan Lake Beetle Project.  “Should remain viable” does not meet Forest Plan Standards, which require the Forest to “ensure” viability.

The EA also fails to disclose much information about the MIS species individually whose habitat is proposed to be reduced.  What MIS species are at risk from this timber sale?  What is the status of those species across the Forest?  What is the extent and limitation of their habitat?

As important, and also not disclosed in the EA, is whether or not suitable blocks of habitat exist for each of the MIS in the project area (as specified by the Forest Plan) and area analyzed for cumulative effects.

Quoting directly for the Forest Plan…

Forest Plan Standard 3a revolves around habitat needs for the Pileated Woodpecker, and states:

· Within Douglas-fir and cedar/hemlock working groups, within a 1,000 acre unit: maintain 300 acres of conifers in seral/stages VI and/or V, (Thomas, et. al, 1979) per pair for reproducing.  Forest Plan at 4-39.  

· Maintain a minimum average of two hard snags/per acre more than 12 inches DBH within the 300 acre reproductive area. Forty-five of these 6000 snags should be more than 20 inches DBH.  

· When possible, maintain reproductive area in 300 contiguous acres.  If not possible, habitat many be arranged in blocks no less than 50 acres and no more than ¼ mile apart.

· Maintain a minimum average of two hard snags/per acre more than ten inches DBH on an additional 300 acres for feeding.

· Distribution is five miles.
The FEIS fails to demonstrate consistency with the various aspects of Standard 3a and instead merely states: 

“Within the Sullivan Lake Beetle planning area, all three MIS (including pileated woodpecker) could find fairly suitable reproductive habitat within approximately 986 acres of closed canopy, mature forest stands (where the average over-story diameter is at least 14 inches).  (EA, p. III-16).  Table III-5, on page III-17, does not even mention pileated woodpecker.

Forest Plan Standard 3b revolves around the habitat needs of the Northern Three-toed Woodpecker, and states:

· Within subalpine fir working groups and lodgepole pine components of other timber working groups, maintain 75 acres of conifers in seral stages VI and/or V, distributed every two miles.  Maintain a minimum average of two hard snags per acre more than ten inches DBH, within the 75 acre reproductive area.  Forty-five of these 150 snags should be more than 12 inches DBH.

The FEIS fails to demonstrate consistency with the various aspects of Standard 3b and instead merely states:

“Roughly 160 acres of stands that are predominantly lodgepole pine also exist in this portion of the planning area.  As a rule, the lodgepole stands are over-stocked and consist of small diameter, weak, or suppressed trees with small crowns.  Likely the best existing habitat for this woodpecker occurs along the ridge running north from Sand Creek Mountain.” (EA, p. III-19).
Forest Plan Standard 3c revolves around the habitat needs of Primary Cavity Excavators, and reads:

· Maintain dead and defective tree habitat capable of supporting at least 60 percent of the potential population of primary cavity nesters within land areas that are generally no larger than normal harvest unit size.  These densities will be maintained through the full rotation on these areas by providing for green tree replacement trees. (Regional Forester’s Forest Plan Amendment Number 2 (Lowe, 1994) changed this to 100% potential)

· In stands with a forested structure (uneven-age management or mid-to-late stages of even-age management) either patches of snags or more evenly distributed snags are acceptable.

· Specific numbers and sizes of snags will be identified to fit the species needs for the particular habitat being managed using appropriate guidelines from Thomas, et al. (1979).  

· Manage to provide a minimum of two down, dead trees per acre.  Minimum size of these logs will be 15 feet long and 14 inches diameter at the small end.  If logs of this size are not available, the largest available ones will be left.
The FEIS fails to demonstrate consistency with the various aspects of Standard 3c and instead merely states:

“Stands in the planning area that are being attacked by Douglas-fir bark beetles now meet or exceed prescribed snag levels.  Down log numbers are typically below prescribed levels in these drier stands…Including stands that are infested with bark beetles, at least 2,437 acres of the Sullivan Lake Beetle project area appear to be meeting prescribed levels of dead wood habitat (31% of total area)…Dead tree habitat is mostly below prescribed levels over approximately 1,308 acres of older timber harvest (17% of total area)…” (EA, p. III-20).
Forest Plan Standard 3k revolves around the habitat needs of the marten, and reads:

· Every 2 to 2½ miles, provide units of at least 160 acres of conifer timber in successional stages VI (old growth), or V (Mature) where stage VI is not currently available.  These stands will have crown cover of 50 to 100 percent and will be of species composition that will provide habitat suitable for marten.  Within these units preserve natural snag densities and windthrown trees.  Minimum objectives will be two snags per acre more than 12 inches DBH, of which at least one in every seven acres will be more than 20 inches DBH, and at least six down trees per acre, preferable with root wads attached.
The FEIS fails to demonstrate consistency with the various aspects of Standard 3k and instead merely states:
“Within the Sullivan Lake Beetle planning area, all three MIS (including marten) could find fairly suitable reproductive habitat within approximately 986 acres of closed canopy, mature forest stands (where the average over-story diameter is at least 14 inches).  (EA, p. III-16).   Table III-5, on page III-17, illustrates average overstory tree diameter, largest tree diameters and canopy closure for pine marten areas.
Forest Plan Standard 4.  Give special consideration to management or protection of unique habitat components, not covered by other management indicator species, during evaluation of activities that may effect such habitats and the species that are dependent on them.  Evaluate the species status, dependency on the component, and the extent or limitation of the component as factors influencing the viability of populations within the Forest or range of the species.  

Regional Forester’s Forest Plan Amendments 1 and 2 identify goshawk as species of concern, thus fitting the category above.  These amendments developed standards for management around goshawk nest sites, which read:    

· Wildlife standard: The emphasis is to protect large trees, develop and enhance late and old structure (LOS) and to protect goshawks. Live trees over 21 inches diameter at breast height (DBH) are to be maintained.  … Goshawk nests are to be protected. 

The FEIS fails to demonstrate consistency with the various aspects of Standard 4 and instead merely states:
“The majority of the planning area is too steep to provide good quality habitat…Probably the best potential goshawk nesting habitat is located in the southern portion of the Sullivan Lake parcel, west of Synder Hill.  The Box Canyon parcel contains some potential habitat as well.” (EA, p. III-22).

The regulations implementing NFMA’s diversity requirements states that “Each Forest Supervisor shall obtain and keep current inventory data appropriate for planning and managing the resources under ... his jurisdiction.”  36 C.F.R. § 219.12(d).  “Forest planning shall provide for diversity of plant and animal communities ... Inventories shall include quantitative data making possible the evaluation of diversity in terms of its prior and present condition.”  36 C.F.R. § 219.26.

Very little such inventory data with respect to Management Indicator Species exists.  The annual Monitoring and Evaluation Report for the Colville National Forest Land and Resource Management Plan is one such place that one might expect to find such data.  However, consistently throughout the years, these annual reports have revealed that inventory data for MIS only occurs in project planning areas when either timber sales or watershed analyses (which precede timber sales) are occurring.  There is no Forest wide inventory effort. 

Frequently, monitoring is not conducted for management indicator species, only for their habitat. Thus, the forest has no solid evidence (quantitative population studies) that their management is insuring the population viability of the very species the Forest Plan was designed to protect. As such, the Colville NF cannot assure the public that population viability of MIS is being met on the Forest wide level as required by the Forest Plan.  Examples from past reports reveal that:

· “No monitoring activities for blue grouse were reported for this year.” 1997

· “Implementation monitoring (assessment of post-harvest conditions) is being conducted, however it continues to be treated as a lower priority than other projects, and it remains difficult to collect large enough sample sizes to draw conclusions regarding many management practices.” 1996

· “…it has been difficult to collect large enough sample sizes to draw conclusions regarding many management practices.” 1995

· “Implementation monitoring (assessment of post-harvest conditions) continues to be treated as a lower priority than other projects…” 1995

· “No specific monitoring for blue grouse was conducted in Fiscal Year 1995.” 1995

· “However, the sample size is too small to draw any conclusions regarding their effectiveness.” 1994

We are unable to provide any examples of monitoring or evaluation of old-growth habitat since 1997 because no reports have been completed. Essentially this means that the Colville NF does not know whether their activities have been in compliance or out of compliance with Forest Plan Standards and Guidelines for the last 2 years.

Even when monitoring reports were published, the FS continually fails to adequately complete the required monitoring, such as for monitoring item #13 Management Indicator Species, which is monitored to determine if forest wildlife habitat for indicator species is being managed at acceptable levels.  The variability threshold is whether or not defined management objectives are being met and the monitoring frequency requires at least one presale and one postsale project/district/year, randomly selected be monitored.  Unique and sensitive species habitats annually.   Also, with respect to monitoring item #11 Primary Cavity Nesters, where monitoring is completed to determine if habitat for snag dependent species is being managed properly.  In this item, the variability threshold is sufficient standing and down, dead and defective trees to support at least 100% of potential woodpecker populations. (Note: Prior to August, 1993, timber sales were only required to support 60% of potential populations).  Again, monitoring frequency is for at least one presale and one postsale project/district/year, randomly selected.

By failing to obtain and keep current high-quality, accurate quantitative habitat and population inventory and monitoring data, which would make it possible to evaluate that status of management indicator species across the CNF, the Agency has severely and illegally undermined the public’s ability to participate in the decision-making process under NEPA for individual projects (such as the Sullivan Lake Beetle EA).  

It has also rendered any decisions to log in MIS habitat arbitrary, capricious, and otherwise not in compliance with the law, since such activities may be contributing to a trend towards listing of management indicator species.

The CNF has failed to monitor MIS in accordance with the requirements of NFMA and its implementing regulations, and to present adequate monitoring information, acknowledge its absence, and explain why it could not be obtained, in violation of NEPA’s full disclosure requirements at 42 U.S.C.  4321 et seq and 40 C.F.R. §1500 et seq.

Due to the Supervisors’ failure to carry out mandatory duties under NFMA, the FS is no longer able to demonstrate that certain MIS native to the CNF have the estimated numbers and distribution of reproductive individuals necessary to insure that their continued existence is well distributed in the CNF as required by NFMA.
3.  A Forest Plan Biological Opinion for Grizzly Bears and Woodland Caribou is lacking.

The 1988 biological opinion on the Colville Forest Plan did not include, nor was it accompanied by, an incidental take statement for either woodland caribou or grizzly bears.  To date, the 1988 biological opinion for the Colville Forest Plan has not been revised or amended to include an incidental take statement for either species.  To date, the 1988 biological opinion has not been amended or revised to assess or include new information pertaining to management of grizzly bears or woodland caribou.  

It is our understanding that the Agency is now in the middle of consultation on the forest plan.  Until that reinitiated consultation is completed, the Agency cannot make any irreversible commitment of resources under ESA Section 7(d).  

The Agency must wait until the new biological opinion is completed and then use the new opinion as the guide and baseline for the site-specific consultation that is needed for this project.   The old biological opinion is outdated and legally inadequate and can no longer be used as the baseline for site-specific consultations.

Until the Colville NF completes it’s consultation with the USFWS on the effects of its Forest Plan on grizzly bears and woodland caribou, no further projects can go forth that may impact these species. The Sullivan Lake Beetle Project EA reports that “(i)n recent years, three observations of grizzly bears or their sign have been reported from within or near the Sullivan Lake Basin” (p. III-30).  Clearly, suitable habitat exists in the area.

In addition, the project area is within XX miles from the caribou recovery area.

Since the new BO has not been completed, the Sullivan Lake Beetle Project constitutes an irreversible commitment of resources under the ESA.  

4.  The EA violates NEPA by failing to disclose relevant information pertaining to lynx and, if implemented, will violate section 9 of the Endangered Species Act. 
The appellants argue strongly that the 'not likely to adversely affect' determination in the EA/DN was based on insufficient data.  One of NEPA's primary requirements is to inform the public about the likely environmental effects of proposed agency actions, and alternatives to those actions.

As the CEQ's NEPA regulations state: "NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before action is taken .  .  .  Accurate scientific analysis, expert agency comments, and public scrutiny are essential to implementing NEPA." 40 C.F.R.  § 1500.1(b) (emphasis added).

The analysis in the EA fails to address many important particulars and impacts that will adversely affect the threatened Canada Lynx and as such made a fair and reasonable "affects" determination impossible.  A failure to meet NEPA requirements threatens the existence of the Canada Lynx and has led to a violation of section 7 of the Endangered Species Act (ESA).  The Sullivan Lake Beetle Project is now in serious jeopardy of violating section 9 of the ESA as a result.
Chief among our concerns regarding lynx is a documented lynx sighting last winter just north of the project area.  Seven cutting units (EA pg.  II 21) are located within the Cedar and Huckleberry Lynx Analysis Units (LAU).  While the EA discloses that, "no observations of Lynx are on record at the district from this parcel"(EA pg III-3), the EA fails to disclose and address a documented sighting six miles north of the parcel last winter.

Through conversation with Mike Borysewicz (Sullivan Lake Wildlife Biologist) it was agreed that it was entirely possible, if not likely, that this individual had explored and used portions of the parcel in question at some point.  By revealing some information, but not all information, the EA paints a biased and inaccurate picture of lynx utilization of this designated lynx habitat.  This is a primary and important failure that misled United States Fish and Wildlife Services officials during their section 7 informal consultation, has misled the public, and misled the decision maker as it relates to the potential impacts on Lynx.  This failure to disclose served to significantly lessen the perceived impacts of this project on lynx.  It is important to point out that the appellants are not implicating the CNF of acting in bad-faith, but consider this failure to disclose an oversight.  Nonetheless this is an oversight that has enormous implications.
While it is clear that the CNF had information that lynx may use the project area and do use surrounding areas, the EA failed to mention or address the impacts of winter recreation such as snowmobile activity on these Lynx.  Snowmobile use is understood to have considerable negative impacts on lynx (Murray and Boutin 1991; Litvaitis 1992; Murray et al.  1994).

Alternative B as modified in the DN will result in a net increase of open road density in Lynx habitat.  Any project that will increase road use and density in an LAU must analyze the impacts of increased recreation, increased mortality due to trapping and road kill, and increased levels and areas of snow compaction on the Lynx.  These issues were never considered in the analysis that led to a 'not likely to adversely affect' determination.

Additionally, the EA discloses negative impacts to forest visitors associated with increased noise from helicopters and chainsaws (EA pg.  III-56), but fails to analyze these effects in relation to Lynx, a federally protected resident species.  The question of whether or not disturbances from logging operations (helicopters, chainsaws) would adversely effect individual lynx that use the area was not addressed.  Again, a failure in this regard invalidates the 'not likely to adversely affect' determination.  Of course, if the decision-maker, USFWS, and the public are operating under the assumption as presented in the EA that lynx do not use the project area then such an analysis may not be relevant.  This however is not the case and such an analysis is relevant but was not performed.  The likelihood of "take" as defined by the ESA because of the resulting displacement of lynx and/or prey from preferred habitat was ignored by the BE and the EA.  The determination reached in the BE and EA seem to rest, incorrectly, on the fact that simply because no road building or cutting occurs in designated lynx habitat the Sullivan Lake project will not adversely affect lynx.

In conjunction and addition to these site specific issues the Lynx BA team recommended amending or revising Forest Plans to incorporate conservation measures that would reduce or eliminate the identified adverse effects to lynx.  The Lynx BA's determination means that Forest Plan implementation is a "taking" of lynx, and makes Section 7 formal consultation on the Colville Forest Plan mandatory, before actions such as the Sullivan Lake timber sale are approved.  See Pacific Rivers Council v.  Thomas, 30 F.3d 1050 (9th Cir. 1994) (affirming that ESA § 7 consultation must be completed before ongoing agency actions impacting protected species may continue).  The CNF, by implementing its forest plan, is in violation of section 9 of the ESA.

The USFWS recently released their programmatic Biological Opinion that serves to confirm and make policy the standards and requirements as put forth in the Lynx Conservation assessment and Strategy (LCAS) and the Lynx Conservation Agreement (CA), reaffirming the conclusions reached in the lynx BA.
Therefore, the Service agrees with the conclusions reached in the BA that there is reasonable potential for adverse effects to individual lynx and to lynx subpopulations within geographic areas as a result of continued implementation of existing Plans.  Federal land management assumes the largest single role in the conservation of the lynx in the contiguous United States because of the preponderance of lynx habitat types on Federal lands, particularly in the western United States.  (Lynx B.O. at 50)   The fact that the Forest Plan constitutes a "taking" of the lynx, is not disclosed in the EA, DN or in the biological evaluation from the project file.  Such taking can only be authorized with an incidental take statement, issued as part of a Biological Opinion (B.O.) during of Section 7 consultation.  The CNF must incorporate terms and conditions from the programmatic B.O.  into a Forest Plan amendment or revision before projects affecting lynx habitat, such as the Sullivan Lake, can be authorized without section 7 consultation.

The Lynx BA's "likely to adversely affect" conclusion was based upon the following rationale.  Plans within the Northern Rockies:
· generally direct an aggressive fire suppression strategy within developmental land allocations.  …this strategy may be contributing to a risk of adversely affecting the lynx by limiting the availability of foraging habitat within these areas.

· allow levels of human access via forest roads that may present a risk of incidental trapping or shooting of lynx or access by other competing carnivores.  The risk of road-related adverse effects is primarily a winter season issue.

· are weak in providing guidance for new or existing recreation developments.  Therefore, these activities may contribute to a risk of adverse effects to lynx.

· allow both mechanized and non-mechanized recreation that may contribute to a risk of adverse effects to lynx.  The potential effects occur by allowing compacted snow trails and plowed roads which may facilitate the movements of lynx competitors and predators.
· Provide weak direction for maintaining habitat connectivity within naturally or artificially fragmented landscapes Plans within all geographic areas lack direction for coordinating construction of highways and other movement barriers with other responsible agencies.  These factors may be contributing to a risk of adverse effects to lynx.

· are weak in providing direction for coordinating management activities with adjacent landowners and other agencies to assure consistent management of lynx habitat across the landscape.  This may contribute to a risk of adverse effects to lynx.

· fail to provide direction for monitoring of lynx, snowshoe hares, and their habitats.  While failure to monitor does not directly result in adverse effects, it makes the detection and assessment of adverse effects from other management activities difficult or impossible to attain.

· forest management has resulted in a reduction of the area in which natural ecological processes were historically allowed to operate, thereby increasing the area potentially affected by known risk factors to lynx.

The Plans have continued this trend.  The Plans have also continued the process of fragmenting habitat and reducing its quality and quantity.  Consequently, plans may risk adversely affecting lynx by potentially contributing to a reduction in the geographic range of the species.

The BA team recommends amending or revising the Plans to incorporate conservation measures that would reduce or eliminate the identified adverse effects to lynx.  The programmatic conservation measures listed in the Canada Lynx Conservation Assessment and Strategy (LCAS) should be considered in this regard, once finalized.  (Lynx BA, at 4).

In an effort to resolve these conflicts to Lynx conservation, the LCAS sets forth 15 conservation measures that must be met to avoid a 'likely to adversely affect' determination.  These measures were finalized by the Lynx Biological Opinion.  The Sullivan Lake timber sale will violate nine of these fifteen measures.
1.  Denning Habitat - Within developmental land allocations, existing Plan direction to maintain old growth habitat was judged to be adequate to provide for lynx denning habitat in for all geographic areas except the Great Lakes.  (Lynx B.O.  at 31)   A Forest can not meet lynx denning requirements unless it is meeting old growth requirements.  As indicated numerous times in this appeal, the Colville is not meeting Forest Plan direction in regards to old growth.

A failure in this regard results in a failure to meet Lynx denning habitat requirements on the Colville.  The prescriptions for the Sullivan Lake timber sale are not consistent with rectifying this problem.

Guidance for management activities - vegetation and fire management activities are to be designed to retain, restore or recruit adequate denning habitat.  (Lynx B.O.  at

32)   The Sullivan Beetle project stands to only remove the essential component of lynx denning habitat, large coarse woody debris, as such it fails to integrate required management guidance intended to retain, restore, and recruit lynx habitat.  Further, alternative B will be entering and altering the characteristics of late and old structural stands.
2.  Foraging Habitat, guidance for management activities - Design vegetation treatments to develop characteristics suitable for snowshoe hare, and to retain/enhance existing habitat conditions for important alternate prey.  (Lynx B.O.  at 33)   It is not clear how the Sullivan Lake timber sale will accomplish this management guidance requirement.  Commercial thinning and Shelterwood cutting prescribed for stands within LAUs (EA pg II-4) would not be consistent with retaining or enhancing prey species habitat.

3.  Thinning, guidance for management activities – Improvement harvests (commercial thinning, selection, etc.) should be designed to retain and improve recruitment of an understory of small diameter conifers and shrubs preferred by hares.  (Lynx B.O.  at 36) A reference of guidelines used to develop silvicultural recommendations for the Sullivan Lake project (EA III-7) fails to integrate this lynx conservation requirement.  As a result, prescriptions for stands within the Cedar LAU will not retain and improve recruitment of an understory of small diameter trees.

4.  Fire Management, guidance for management activities – restore fire as an ecological process in lynx habitat.  (Lynx B.O.  at 37) The EA gives no indication that the CNF has planned this project in an effort to reintroduce natural fire regimes in lynx habitat.  In fact there is much language to indicate that fire suppression will continue.  (EA pg III-68).
5.  Landscape Patterns, guidance for management activities - Lynx habitat objectives are to be integrated into fire management plan.  (Lynx B.O.  at 38)   As previously demonstrated, the Sullivan Lake project fails to work towards reintroducing natural fire regimes into the lynx habitat within the project area, as such landscape patterns guidance requirements will not be met.

6.  Forest Roads, Possible Adverse Effects of Plans Identified in the BA – the BA assumed that a lack of standards restricting road density and winter road use would have negative effects on lynx.  (Lynx B.O.  at 39)   Open roads combined with a lack of winter motorized use restrictions within the Cedar LAU and Huckleberry mountain area only perpetuate this adverse effect as identified in the B.O.
7.  Winter Dispersed Recreation (Snowmobile use), Possible Adverse Effects of Plans Identified in the BA -- This activity (snowmobiling) may occur in both developmental and nondevelopmental land allocations …..These activities may provide packed trails that allow competitors to more easily enter lynx habitat.  The overall lack of direction was found to result in a risk of adverse effects across all geographic areas.  (Lynx B.O.  at 41)   Conversations with Sullivan Lake Ranger District staff revealed that there are no closures to snowmobile activity within the LAUs.  Clearly, the CNF has not addressed this serious issue in regards to the forest plan or the Sullivan Lake project.  Road access and snowmobile access is available all year on roads located within lynx habitat, running nearly to the top of Huckleberry Mountain.  Potentially serious adverse effects are not addressed or mitigated on the forest or project level.  In fact, as mentioned earlier in this appeal, the Sullivan Lakes timber sale analysis does not recognize snowmobile activity as a cumulative impact on lynx at all?

Guidance for management activities - Provide a landscape with interconnected blocks of foraging habitat where snowmobile, cross-country skiing, snowshoeing or other snow-compacting activities are minimized or discouraged.  (Lynx B.O.  at 41)   Neither the forest plan nor the Sullivan Lake timber sale has integrated this management guidance requirement.

8.  Connectivity, guidance for management activities -  Maintain habitat connectivity within and between LAUs; Identify key linkage areas that may be important in providing landscape connectivity within and between geographic areas; Develop and implement a plan to protect key linkages areas on Federal lands from activities that would create barriers to movement.  (Lynx B.O.  at 43)   The CNF provided no indication, either through the Sullivan Lake EA or the Sullivan Lake project file, that the required identification and protection has been implemented.  The Sullivan Lake timber sale analysis does not indicate possible key linkages from the Huckleberry and Cedar LAUs to neighboring LAUs.  Further, it fails to analyze the effects of this project on key corridors between regional lynx habitat units.  Last years documented sighting six miles north of the project area means that either lynx are residents on Sullivan Lake ranger District or have used a connecting corridor to reach the area.  This additional omission (not identifying a key corridor) highlights the magnitude of the CNF's failure to disclose the presence of lynx near the project area.
9.  Monitoring, Possible Adverse Effects of Plans Identified in the BA – The BA determined that all Plans except in the Northeast fail to provide direction to monitor lynx and snowshoe hare or their habitats.  This may make detection and assessment of adverse effects difficult or impossible to ascertain…The BA concluded that lack of monitoring would make it difficult or impossible to assess adverse effects.  (Lynx B.O.  at 45) Important to note here is the disclosure that the very nature of the CNF forest plan, specifically a lack of monitoring guidance, makes it difficult if not impossible to accurately assess adverse effects.  This disclosure within the BA and the BO gets to the thrust of the appellants argument in relation to Lynx; an accurate and unbiased 'not likely to adversely affect' determination could not have been made with the data analyzed by the CNF.

The EA and LCAS also mislead the public regarding the degree of understanding scientists and land managers have of lynx ecology.  For example, the concept of Lynx Analysis Units (LAUs) vastly oversimplifies lynx habitat relationships, particularly in the assumption that lynx do not use habitat below 4000 feet in elevation.  Page 63 of the Idaho Panhandle National Forests 1998 Forest Plan Monitoring and Evaluation Report states, for the Priest Lake Ranger District, "The average elevation of lynx sighting is 3100 feet."
The appellants maintain that Section 7 consultation is required before this project can proceed in accordance with the Endangered Species Act.  The programmatic Lynx Biological Opinion confirmed conclusions reached in previous USFWS documents (BA, CA, LCAS); until forest plans in the Northern Rockies and Cascades are revised or amended to integrate lynx conservation measures as outlined in the LCAS, these plans constitute a 'take' of lynx and require formal consultation with Fish and Wildlife Services.  Because this project is located proximal to lynx habitat and within two Lynx Analysis Units and fails to integrate all conservation measures outlined in the B.O.  the Sullivan Lakes Beetle project, if implemented, will violate section 9 of the Endangered Species Act.  Beyond this, the lynx analysis specific to the Sullivan Lakes timber sale failed to disclose and disregarded several project and site specific factors that could very well have led to a 'likely to adversely affect' determination, violating NEPA analysis requirements, NFMA viability and diversity standards - 36 CFR § 219.27(g), 36 CFR § 219.19, and Forest Service Manual viability and habitat standards - FSM 2620.3(2), (FSM) at 2670.22(2).

5.  Existing MA-6 & 8 (Deer and Elk Winter Range) are not currently not meeting Forest Plan Standards and this EA will exacerbate this problem.

Forest Plan Standard 11 states, “Big game habitat capability models will be used in project planning to provide the quality, quantity, and distribution of cover and forage needed to reach management objectives for each planning area.”  The EA fails to disclose whether or not this was done.

What the EA does disclose, however, is that “(t)he (planning) area is not currently meeting Forest Plan Standards for cover and forage for this MA” (EA, p. I-4).   

Forest Plan Standards require that “(t)he cover to forage ratio should be 50:50” in these management areas (EA, p. I-4).  

This is clearly not the case in the Sullivan Lake parcel where, in designated elk winter range, the cover to forage ratio currently is 13:34.  Relying on biological elk winter range (designated range + suitable other public and private lands) to compensate for this is also unacceptable because the cover to forage ratio here is even worse at 7:34.  See table below.

Existing Cover and Forage Acres as compared to Desired Future Condition
(numbers from EA, Table III-3, p. III-13)





Designated Elk Winter Range

(Sullivan Lake Parcel)

Habitat Type
Existing

(Acres/Percent)
Forest Plan Goal

(Acres/Percent)

Open Forage
595/34
871/50

Thermal Cover
222/13
522/30

Snow Intercept Cover
15/<1
346/20

Hiding Cover
909/52
NA/NA

Biological Elk Winter Range

(Sullivan Lake Parcel)

Habitat Type
Existing

(Acres/Percent)
Forest Plan Goal

(Acres/Percent)

Open Forage
1266/34
1883/50

Thermal Cover
270/7
1130/30

Snow Intercept Cover
15/<1
753/20

Hiding Cover
2215/59
NA/NA

If one looks at designated elk winter range, only 43% of Forest Plan Goals for thermal cover and less than 5% of Forest Plan Goals for snow intercept cover are currently being met in the planning area.  Looking at biological elk winter range, only 23% of Forest Plan Goals for thermal cover and less than 5% of Forest Plan Goals for snow intercept cover are currently being met in the planning area.  This is the current situation after 12 years of Forest Plan implementation.

The Sullivan Lake Beetle Project proposes to log 322 acres within existing thermal cover on biological winter range.  According to the EA, thinning would remove ‘approximately 99 acres from existing thermal cover in elk winter range.” (EA, p. II-3).  The effects of this project are to move the area even further away from meeting Forest Plan Goals for elk winter range.  

“Overhead canopy closure would be reduced to the point that these stands are no longer providing thermal cover for elk…In 15-20 years, tree crowns should grow to fill in canopy gaps, once again restoring thermal cover.  Potentially, these stands would become multi-layered and provide snow intercept thermal cover over a longer period of time if they were not thinned” (EA, p. III-15). “Achievement of the desired future condition in the analysis area will require several decades” (EA, p I-3).

The EA fails to disclose how Forest Plan Standards are being met Forest wide (or even District wide) for maintaining thermal and snow intercept thermal cover for elk winter range.  

However, we were able to find that thermal cover and snow-intercept thermal cover for elk is rare in this area of the Sullivan Lake District.  The Wolfman Environmental Assessment was signed into effect in 1996. The project area for this timber sale falls directly to the west of the bulk of the planning area for the Sullivan Lake Timber sale, and thus, shares certain watersheds.   In the Wolfman EA, it states that “(t)hermal cover for elk is rare in wintering areas and snow-intercept thermal cover does not exist” (p. III-9).  The existing cover to forage ratio for the Wolfman EA was 97:3 in 1996 (p. III-9).  

Our point here is that Forest Plan Standards are not being met on the Sullivan Lake District.   Removing any further habitat from providing thermal cover is arbitrary and capricious because population viability cannot be assured for the Sullivan Lake Beetle project area and beyond.

Without this information for viability and thermal cover availability Forest wide, it is arbitrary and capricious for the Decision Maker to allow further acres of elk winter range within this planning area to be rendered unsuitable.

The following table illustrates the effects of the proposed project on existing elk winter range in the planning area.  We have no information to provide as to how this project effects elk population viability on the Forest because the EA did not analyze such information.

Changes to Cover and Forage Acres Resulting From Timber Harvest

(numbers from EA, Table III-4, p. III-15)

Habitat Type
Acres (%) for Alternative B

Designated Elk Winter Range

(Sullivan Lake Parcel)


Open Forage
595(34%)

Thermal Cover
123(7%)

Snow Intercept Cover
15(<1%)

Hiding Cover
1008(58%)

Biological Elk Winter Range

(Sullivan Lake Parcel)


Open Forage
1266(34%)

Thermal Cover
171(4.5%)

Snow Intercept Cover
12(<1%)

Hiding Cover
2314(61%)

What is important to recognize from these numbers is:

· Thermal cover in designated elk winter range drops from 222 acres to 123 acres, removing existing suitable land in this planning area from meeting Forest Plan Goals.

· Thermal cover in biological elk winter range drops from 270 acres to 171 acres, removing existing suitable land in this planning area from meeting Forest Plan Goals.

· Both in designated and biological elk winter range, the amount of available hiding cover is increased as a result of this project.

Despite the fact that, “There is an overabundance of hiding cover and not enough thermal cover nor productive foraging sites to meet Forest Plan Standards” (EA, p. I-8).  Also, please note that there is no change to available forage acres as a result of this project according to the numbers that the FS uses to illustrate the effects of the proposed project. 

Any decision to further reduce thermal cover in the planning area is arbitrary and capricious.

6.  Without any data for streams within the watershed, the EA makes unsubstantiated claims that there will be no effects to water quality or fisheries downstream.

Within the EA planning area, there are no fish bearing streams, however, many of the non-fish bearing streams in the area flow directly into Sullivan Lake, Boundary Reservoir, Paupac Creek, or Maitlin Creek (Analysis files, p. E-1).   All of these latter water bodies are fish bearing, some of which contain bull trout and cutthroat trout.

Within the EA planning area, the majority of slopes are steep.  Actual slope percentages are unavailable in the EA by unit.  However, the EA does state that, “severe erosion hazard is primarily due to slopes” (EA, p. III-44).

Despite this, there is no survey data on the condition of the non-fish bearing streams within the planning area, which would give a baseline assessment of current conditions (Analysis files, p. E-1).  

The EA relies on personal observation to make the claim that the creeks “are considered stable”, “do not move much bedload”, and have “little evidence of mass movement” (Analysis files, p. Q-1).  Further definitions of personal observation are warranted here.  How many creeks within the watershed have been observed?  Over what time period?  What amount of length of creek has been observed?  Have the creeks been observed after a large disturbance event?  Is such observation sufficient to make such claims as above?

The EA relies on a Washington State DNR watershed analysis from a drainage approximately 10 miles south of the project area to make the claim that “channels are generally stable” and there is “little active channel cutting”.  Yet, there is no discussion given as to why or how the LeClerc watershed is similar to the project area in the EA.  

Without any survey data of existing conditions, the EA assumes that because Riparian Habitat Conservation Areas are delineated, that no effects will occur from logging and road reconstruction to water quality in the area. The EA fails to analyze the potential effects from logging, logging systems, helicopter landings, skid trails, and road reconstruction to water quality and downstream fisheries, justifying this lack of analysis all because of buffers.

This is unsubstantiated.  Research conducted by the Colville NF for the Stimson ANILCA FEIS (2000) found that riparian filter strip studies conducted by Swift (1986), Bilby et al (1989), Haupt (1959), Packer (1967), Cook and King (1983) and Burroughs and King (1985) suggest the following about buffer strip design:

· riparian buffer strip width should be greater where slopes within the zone are steep,

· riparian buffers are not effective in controlling channelized flows originating outside the buffer,

· sediment flow through a buffer can travel up to 300 feet in a worst-case scenario, and

· removal of natural obstructions to flow vegetation, woody debris, rocks, etc., within the buffer increase the distance sediment can flow.
Also, as described in the Declarations of Grant Meyer, Ph.D. in the TWS v. Bosworth litigation, a landslide can “channelize” in the form of a debris flow or debris torrent, when it reaches a small gully or swale formed by spring run-off.  Plugged culverts and drainage ditches associated with logging roads on steep slopes can generate debris flows and torrents that remain channelized and swiftly deliver their impacts through buffer zones to the valley floor and other channel systems.  As Prof. Meyer explains, “colluvium” can gather in slope hollows and gullies and create ideal conditions for debris flows under heavy precipitation events.   The type of slope destabilization and increased run-off from slopes created by any type of logging only exacerbates the likelihood of debris flows or torrents.  

Clearly, some discussion of project effects to hydrology and fisheries is warranted because buffers can not and do not protect riparian areas from all potential effects, direct or indirect.

The EA fails to compare water and habitat quality now with what is optimal and with what it will be at the completion of the project in short and long term.  It can’t even begin to do this necessary analysis because it has no habitat quality information for current conditions.  For example, it is not known what current sediment levels are now, and therefore, it will not be known if sediment levels existing after the project is completed are appropriate.  

Such an inability to make an adequate assessment prevents the Agency from monitoring riparian resources as required in the Forest Plan, where projects are to be monitored twice during a project.

The cumulative impacts of this project on water quality and fisheries in the project area has not been adequately analyzed because the EA fails to analyze effects of this project, other ongoing projects, reasonably foreseeable projects, and non-federal projects on water quality and fisheries.

While there is no cumulative effects analysis in the fisheries report at all, the watershed report analysis is limited to a one-paragraph discussion of ECA increases.  This is not sufficient.

7.  The EA fails to adequately analyze cumulative effects, violating NEPA.

As numerous court cases have made explicitly clear, NEPA requires the Forest Service to analyze cumulative impacts.  These considerations are not to be limited to actions that take place on federal lands exclusively, but should include and analyze impacts and effects from private and state land actions.

Moreover, the cumulative effects analysis must include those activities that are "reasonably foreseeable."   The Northern Region Forest Service publication entitled Our Approach to Effects Analysis: A Desk Reference defines Reasonably Foreseeable Future Actions thusly:  "Legal advice indicates that an action need only be a logical possibility to be considered reasonably foreseeable.  That is a considerably lower threshold than likely, proposed, certain or probable."  
This document further states that NEPA objectives should be satisfied if cumulative effects analysis procedures are followed "without regard for administrative boundaries, ownership lines, and who is planning other projects."  Cumulative actions "interact to produce cumulatively significant effects."

"Predictions should be made both for individual projects and for all projects combined." Cumulative effects are, quite simply, the "impact on the environment which results when the incremental impact of the proposed action is added to those of other past, present and reasonably foreseeable future actions."

The EA fails to address cumulative effects, as defined above (other past, present and reasonably foreseeable future actions), with regard to old growth habitat availability, fisheries, water quality, soils, and noxious weeds.  

8. The EA’S cumulative effects analysis for MIS is inadequate. 

The process of monitoring forestwide MIS population trends and the process of designation of truly effective old growth habitat on a forestwide basis forms the basis of an adequate cumulative effects analysis for MIS.  Since the Colville NF hasn’t monitored MIS trends nor designated adequate old growth forestwide, the EA fails to provide the kind of cumulative effects analysis on MIS that NEPA requires.  

9. The EA relies on experimental, unsubstantiated logging prescriptions to “move this area toward the desired future condition”, violating NEPA.

“The proposed action would treat vegetation to move this area toward the desired future condition” (EA, p. I-5).   Of the management areas that provide for wood products, the desired future condition also states to develop “late and old structure” stands.  These management areas (5,7,8) make up 46% of the planning area.  

Of the rest (54%) of the planning area, the desired future condition includes:

· “provide essential habitat for wildlife species that require old growth forest…”

· “provide roaded and unroaded recreation opportunities in a natural-appearing setting.”

· “provide opportunities for research in ecosystems influenced only by natural processes.”

· provide for deer and elk “winter range”.

· manage for “fish habitat” and “wildlife habitat”.

As is apparent, there are a number of ecosystem components that are required to be managed for by the Forest Plan.  The proposed action in this EA, which relies on salvage logging predominantly, does not provide for all these ecosystem components.  

It is widely recognized that current restoration logging is experimental and furthermore, designed with tree species and density management in mind.  This fails to include consideration for a number of other ecosystem components, which are as much a part of the forest as the trees.  Also, being that it is experimental, the Agency has little to no trend data, with which to support applying these “restoration logging” proposals throughout the National Forests.

We ask that you consider the opinions of others, including Forest Service employees and independent scientists in this matter:

“Silvicultural systems can be designed to manage forest stands to reduce crown fire potential.  But in doing so, other characteristics such as vertical structure or species diversity may be altered.  No single thinning or management prescription, therefore, will achieve multiresource objectives across all stands within a landscape.” (Graham et al., 1999)

“Emerging discussions typically focus on a single facet of a multifaceted problem, for example: treating forests to modify their existing fuel conditions, densities, or composition while assuming that such treatments will benefit all other resources.”(Rieman et al., 2000)

“Landscape management and proposed restoration methods are unproven; restoration of watershed processes and forest structure and patterns are largely conceptual topics with little application in the real world." (Rieman et al., 2000)

“Our ability to actively manage whole landscapes and allocate human-related disturbance is still unproven, and we cannot predict or control many of the natural disturbances that will challenge and shape these systems in the future.  Until the efficacy of new and promising approaches can be demonstrated, we believe it is necessary to buffer against uncertainty with networks of subwatersheds that are not further compromised by human disturbance.  We suggest that it is also both prudent and preferable to experiment with restoration in ecologically less important areas…Habitats supporting the most productive, diverse, or otherwise critical populations provide the best opportunities for ensuring short-term persistence.  They also provide an essential nucleus for rehabilitating more complete networks in the future…The need for intensive forest management (i.e., new road-based activities) can not be easily justified in the remnant productive aquatic habitats.” (Rieman et al., 2000)

“Management efforts will be highly contentious because there is little practical experience or demonstrated institutional commitment.” (Rieman et al., 2000)

“…information on disturbance and vegetation patch structure provides ‘a benchmark against which to evaluate contemporary conditions and future alternatives’.” (Everett et all, 2000)
Patch dynamics (i.e., the knowledge of the spatial scale and natural frequency of vegetation patches), referred to in the last quote above, does not include a landscape level understanding of aquatic conditions (current or historical).  Thus, patch dynamics should not drive prescriptive management.  This EA would be hard-pressed to prove that patch dynamics did not drive the logging proposals put forth.

Landscape or watershed level assessments of forest health currently drive many of the silvicultural prescriptions we see associated with restoration projects, but these landscape level assessments focused on the spatial and temporal patterns of vegetation and disturbance without looking at the resulting consequences to hydrologic regimes and aquatic habitats.

“It stands to reason that alternative vegetation pattern restoration strategies for uplands will have many and varied effects on hydrologic regimes, sediment production and aquatic habitats.  Likewise, aquatic conservation strategies by specifying standardized buffer zones and custodial management of riparian zones of influence have a direct bearing on spatial and temporal patterns of vegetation in the catchment.  But in neither case are the effects of either strategy jointly considered.” (Hessburg & Smith, 1999)

The Integrated Scientific Assessment for  Ecosystem Management in the Interior Columbia Basin and Portions of the Klamath and Great Basins (hereafter, Scientific Assessment) recognizes the importance of maintaining large, old trees and the loss of big trees in Columbia Basin from logging.  From the Scientific Assessment:

There has been a 27 percent decline in multi-layer and 60 percent decline in single-layer old-forest structures, predominantly in forest types used commercially.  (P.  181.)

Throughout most forested Ecological Reporting Areas (ERUs), native herblands, shrublands, and old multi-layered sand single-layered forests have declined substantially in area and connectivity since the Basin was first settled by European-Americans.  (P.  60.)
Forest composition and structures have largely become more homogeneous.  At the same time that late-seral structures have been declining, early-seral structures have also been declining.  These structures have been replaced to a substantial degree with mid-seral structures, resulting in homogeneous forest structures.  Although early-seral forests of shade-intolerant species have been fragmented, late-seral shade-tolerant forests have grown more contiguous.  Consequently, many forest landscapes are now more homogeneous.  (P.  ?)

Where harvest has removed the long-interval, late-seral, multiple-layer forests, ecosystem management would actively promote restoration for rapid growth of similar structures.  Wildlife species associated with these late-seral forests are cavity excavators and those with large home ranges.  (P.  169.)

Removal of these trees (residual large live trees) resulted in conversion of the seed source from shade-intolerant species to shade-tolerant fire-, insect-, and disease-susceptible species, as well as losing the diverse structure.  Harvest of the large live or dead residual trees from these types results in the loss of important habitats as well as components in long-term nutrient cycles.  Management practices can promote the maintenance of these large residual trees where they exist and where they have been harvested or otherwise lost, management can focus on rapid growth of selected young trees with similar characteristics.  (P.  ?)

We found that salvage activities could contribute to the achievement of long-term ecological integrity by emphasizing prevention of insect and disease outbreaks rather than focusing on the removal of large recently dead trees.  (P. 16.)

(S)alvage emphasizes the extraction of specified volumes of dead and green trees at risk of dying.  As such, harvest will emphasize larger trees, both green and recent dead, of desirable species ...  Our findings suggest that this type of harvesting is not compatible with contemporary ecosystem-based management.  (P. 178.)
Emerging Science Issues: We had not anticipated the data indicating the extensive loss of large trees in the landscapes over much of the Basin.  The harvest legacy has been more extensive than we thought.  (P. 180.)

Management outside the reserve boundaries includes an emphasis on conserving remaining old forest stands and roadless areas larger than 1000 acres (405 ha).  (P. 140.)

The kind of logging as proposed in the Sullivan Lake Beetle Project is exactly that which emphasizes large dead and green trees at risk of dying, which is not compatible with ecosystem based management.
Recognizing that current approaches are experimental, unproven, and typically focused on a single resource (i.e., vegetation/fuel layers), it would be prudent for the Agency to not conduct such experiments in ecologically important areas.  Such areas would include, but are not limited to potential and interim old growth habitat, MIS habitat, unroaded areas, riparian areas, and uncommon plant and wildlife habitat.

In the interim, more focus should be given to monitoring the effects of existing restoration projects, including quantitative data sampling and comparison to a control.  Baseline data is essential to such work, especially with regard to the aquatic resource.

10.  The prevention of noxious weeds is not given the priority it legally demands.

The Mediated Agreement sets forth prevention as a priority.   Despite this, prevention of the spread of noxious weeds is not the focus of the EA, but rather reduction of weed spread is.  The two terms differ greatly in their meanings.

Prevention implies an impediment, hindrance, or preclusion.  Reduction implies a decrease or lessening.  

With 440 weed infested acres in the planning area, prevention is key to avoiding further acres being degraded by noxious weeds.  More detailed attention should be given to these acres and to preventing the spread of the existing weeds into logging units.

11. Unsupported claims form the cornerstone of this EA, violating NEPA.  

Readers are told that thinning helps create late and old structure forests, bark beetles will destroy old growth, logging will promote forest health and improve wildlife habitat, and the no-action alternative will lead to "catastrophic fires," with little to no scientific justification to support these claims.

Readers are reminded persistently that anything short of logging 36,359 Ccf of sawtimber will result in an unhealthy, over-stocked forest in dire need of logging.  Overwhelmingly, the most recent and best science invalidates these assumptions.  Several important questions raised by the appellants that investigate these issues were not directly answered by the CNF, leaving the public wondering about the true affects of this project on 'forest health' and 'fire resiliency'.

The following are direct excepts from the appellants EA comments, followed by the response from the CNF.

1)

KRCG – Curiously, the EA notes that the combination of selective harvesting of large diameter trees and fire suppression has led to many of the "forest health" problems that exist today.  The EA goes on to clearly state that all wildfires in this area would be put out by the agency, continuing the practice of fire suppression.  In addition, this present proposal to log likely means that selective harvesting of large diameter trees will still continue.  Ironically, it appears that this project is very similar to the historical practices that have led to current problems.  Other than the prescribed fire, please explain how this project is any different?

CNF – This project proposes to treat large areas of vegetation to increase vigor of the residual trees through thinning a variety of size classes.  Large-diameter (>21 dbh), live trees are not proposed for removal with the harvest activities under this project.  This project also proposes to maintain a mix of species across the area rather than focus on the removal of one species.

First, the appellants argue and support that prescribed fire as applied by the CNF does not mimic historical disturbances.  Besides this, prescribed fire would be a separate project from the Sullivan Lake timber sale, subject to and contingent on appropriated funds.  Considering this and the historical fire regimes in the area (low frequency, high intensity, stand replacing) current fire management on the Colville does very little to address the problems that fire suppression has created.  Nowhere in the EA is there an analysis of prescribed burning seasons, typically times that fires did not naturally burn in this area.  Wildlife have adapted to late summer and fall fires.  Agency biologists in the North Umpqua Ranger District have said that:

"Many species are nesting and/or breeding during this time of year [spring] and plants are actively adding new tissue.  The heat and smoke from prescribed fires may interrupt these functions."

"Neotropical migratory birds are beginning to arrive and establish territories and breed.  Small animals and young are more susceptible to mortality from ground fires because they are less mobile and in the case of some birds, unable to fly.  During Spring, amphibians are widely dispersed and near the ground surface...  During the hotter summer months and by late fall, most amphibians are concentrated near wet, riparian habitats or deeper in the ground substrates."

The EA is silent on this issue.  NEPA requires, even in the absence of specific information, an acknowledgment of incomplete or missing information (40 CFR 1502.22).

In regards to cutting large diameter trees, alternative B will cut up to 68% of the live trees in the analysis area between 14"- 20" dbh.  The CNF response, which indicates which trees will not be cut does not change the fact that very little is different from historical practices. Substantial numbers of large green trees will be cut in association with Sullivan Lake timber sale.

2) 

KRCG – We realize the agency hopes to remove brood trees to slow the Douglas fir beetle infestation, but how can the agency insure the public that this is the best thing for these forests and in fact is necessary?  Where is the research in the EA to show that such logging proposals have worked in the past to improve "forest health" in the long term?

It is important to note and keep in mind that "forest health" is indicated as one of 3 Major Issues to be used to design and compare the alternatives presented in the Sullivan Lake Beetle EA.  (EA I-8)

CNF – The harvest proposals are based on research on the effects of stocking levels on tree vigor (emphasis added) effects of different types of silvicultural treatments; and life cycle information for Douglas-fir bark beetle and other insects and disease.

While the CNF response does not indicate why this is the best thing for the forest, it would seem they are implying that individual tree or stand health equals "forest health" (note the CNF reference to tree vigor).  While we do not dispute the idea that reducing density may increase individual tree vigor, the thrust of the question was avoided by the CNF.  WHERE IS THE RESEARCH THAT SUCH LOGGING PROPOSALS HAVE WORKED IN THE PAST TO IMPROVE "FOREST HEALTH" IN THE LONG TERM?  We contend this question was not answered because there is no such research or science.  In fact, the research that has been done would indicate that logging is not an advisable prescription if your goal is to achieve "forest health".  The CNF analysis and claims in this regard are unscientific and inappropriate in light of the complex history of insects, disease, and forest ecosystem evolution.  Conclusions made in the EA/DN are not supported by information in the EA or project file and are invalidated by the most recent, relevant, and peer reviewed science.

Emphasizing individual tree health subverts the goal of ecosystem management integrity and long-term sustainability of forests and their myriad biotic components.  In recent years, sustainability has become an explicitly stated, even legislatively mandated, goal of natural resource management agencies.  In practice, however, resource management approaches have often focused on maximizing short-term sustainability.  In the Northern Rocky Mountains, tree decay, native insects, and fire are integral components of a healthy forest.  Decaying and dead trees are essential components of a healthy forest.  (McClelland and McClelland 1999)

Dr.  Arthur Partridge of the University of Idaho expands on this in a newspaper column printed throughout the region in December of 1999.

The term "forest health" is so poorly understood and defined nowadays that it's virtually useless.  When first coined, in 1932, it referred solely to insects and tree diseases.  Now people use it to encompass fire, storms, or virtually anything.  But all of the data, both from the Forest Service and studies by many forestry researchers including me, indicate there's been no change in the real condition of our forests, other than through excess and ill-advised logging.

In terms of disease and insects there has been no difference in true forest health for at least 50 years.  In fact, a report from the U.S.  Forest Service indicated that between 1952 and 1992 the amount of damage from disease, insects and all other major causes--including fire--was less than 1 percent of the standing commercial timber throughout the U.S.  And the numbers stayed at those levels the entire time, with no ups and downs.

Unfortunately, this basic reality often gets distorted in order to accomplish some kind of cutting plan.  In the Pacific Northwest, for instance, we hear that in many regions the Douglas fir is threatened by bark beetles.  But when we go to those areas and investigate, we find that a significant problem just doesn't exist.  There are some beetles, all right, the overall beetle population is in decline and the amount of damage is extremely low.  Of course if you only look for trees with beetles, you'll find them.  But in the whole forest the mortality rates hover around the historical rates of 1 to 2 percent.  And this is true of root diseases and other pests, of different species of trees, and in different areas of the country.

Further demonstrating the misguided and biased analysis for forest health that the CNF has presented here:

Pathogens help decompose and release elements sequestered within trees, facilitate succession, and maintain genetic, species and age diversity.  Intensive control measures, such as thinning, salvage, selective logging, and buffer clearcuts around affected trees remove crucial structural features.  Such activities also remove commercially valuable, disease-resistant trees, thereby contributing to reduced genetic vigor of populations (Castello et al.  1995).

We acknowledge the EA's commitment to meeting minimum forest plan standards in regards to the above mentioned forest health characteristics (i.e. Coarse Woody Debris, Snag retention).  However, the CNF clearly decided to frame the project design around improving forest health.  As such, the CNF is required to give a balanced analysis to such a goal.  Neither the project file nor the EA disclose any of these "forest health" issues.  We maintain this is because they do not support the CNF proposed action.  A failure to do so violates the letter and spirit of NEPA.

The appellants recognize the CNF contention that the current beetle infestation on the CNF cannot be construed as entirely natural due to "significant changes in stand structure, composition, and hazard that have occurred as a result of human actions.  This may be the largest recorded Douglas-fir beetle outbreak in the Pacific Northwest.  The fuel build up which will result from this outbreak should also not be construed as natural." (Silvicultural analysis pg M-10).

Again, we maintain that a close look at the EA and recent, relevant science invalidates these contentions as well.  When the District Silviculturist and zone Entomologist reviewed the analysis area they determined that any increase in beetle numbers resulted from wind and snow damage (EA Appendix A-18), NOT significant changes in stand structure, composition, and hazard that have occurred as a result of human actions as the CNF contends.  In addition to this, beetle counts collected at various locations on the Sullivan Lake Ranger District indicate rapidly declining populations (EA Appendix A-18).  Consistent with this site-specific data is a wealth of research and data from the region that indicates the Douglas-fir bark beetle problem has been enormously over-stated.

Information from Sandra J. Kegley, a forest entomologist on the Northern Region's Forest Health Protection team, stationed at the Coeur d'Alene Field Office provides further evidence that a discussion on such a topic is warranted.  While Ms. Kegley’s information relates to Northern Idaho forests, it is undeniably a similar ecosystem.  We have 4 references, which we would like to present here.
1.  From her declaration in the ongoing Lands Council, et. al. vs. Robert Vaught et. al., case number CS-00-0185 litigation:

From our ground sampling, we determined that 1998 was the peak year of the current outbreak.  In 1998, for the Idaho Panhandle National Forest overall, we estimated that 88% of beetle-attacked trees were going to die and 12% were unsuccessfully attacked and may survive.  By 1999 successfully hit trees were fading or had lost their needles and were easily identifiable.  There would be no question that these trees were dead and would not recover.

For 1999, 71% of our sample trees were dead and dying and about 29% were unsuccessfully attacked and projected to survive.  Most of the trees successfully attacked in 1998 and 1999 are fading now or have lost their needles and are easily identified.  There is no question that these trees are dead and will not recover."  

2.  The following is taken from a Forest Health Protection Report 00-4, March 2000.  The title is Douglas-fir beetle Population Assessment Idaho Panhandle National Forests and the author is Sandra Kegley.  (A copy of the report is attached)
On the IPNFs as a whole, 71 percent of the beetle-attacked trees with boring dust contained successful beetle galleries and will die. Twenty-nine percent of trees had unsuccessful beetle galleries or no galleries at either 5 feet or 12 feet along the bole." Page 2.

More than twice the number of unsuccessfully attacked trees was found in 1999 than in 1998 (Kegley et al. 1999).  There are an even greater number of unsuccessfully attacked trees if those with pitch streamers as the only sign of beetle attack are included.  On three trees cut down and sampled with pitch streamers alone, no successful beetle galleries were found anywhere along the bole although they had been attacked.  Adult beetle galleries were found soaked in resin with no larval mines." Id. 

3.  Our third reference comes from a fax, sent to the Kootenai Environmental Alliance by Sandra Kegley on Nov. 2, 1999, in which she said:

"You are correct—of the trees that were attacked this year, our data so far indicated that on the Panhandle as a whole, 39% will survive or at least were not killed outright by the beetles…We are still gathering data so that number may change a bit."  

4.  Of the trees that were attacked this year (1999), our data so far indicate that on the Panhandle as a whole, 39% will survive or at least were not killed outright by the beetles.  There is a possibility that some may die in a few years if they were sufficiently inoculated with the pathogenic blue stain fungus that the beetles carry.  We are still gathering data so that number may change a bit.  And it varies among districts.  There are still some hot spots of beetles on the panhandle.  But the significant point there is a much higher percentage of unsuccessful beetle attacked trees this year than last year which is evidence that overall, the beetle population is on the decline.  (Sandra Kegley, IPNF Pathologist.  1999.)

Whether it is 29% or 39% of unsuccessfully attacked trees that are projected to survive, it is still extremely relevant to any project which proposes to log dead and dying large, old trees; especially significant numbers of such trees. 
“The Sullivan Lake Beetle Timber Sale would salvage large numbers of recently dead and dying Douglas-fir trees.  Many of these trees would be of large diameter (>21 inches)” (EA, p. III-25).   The EA fails to give any discussion or analysis to the fact that not all of these trees may or will necessarily die. The EA assumes that all Douglas fir beetle infested trees will die, giving unsubstantiated justification for logging trees >21” dbh, in violation of the Eastside Screens.

It is clear that the Eastside Screens prevent the logging of live trees >21” dbh.  As such, it seems crucial to the salvage analysis to be certain that only logging of dead or soon to be dead trees is occurring.  But no such discussion is available.  Such trees are an uncommon component of inland forests, and as such, the Eastside Screens have prioritized their retention.  Logging such trees, which may actually survive a Douglas fir beetle attack, is neither warranted nor legal.  It is arbitrary and capricious for the EA to condone such a blind approach to public land management.

The appellants have seen no indication in the project file or in the Sullivan Lake EA that the CNF actually knows how many trees have died; yet according to the CNF the project area requires the immediate harvest and cutting of 36,359 Ccf of sawtimber.  Information in the EA and the project file in conjunction with regional data clearly indicate that there is nothing critical or significant associated with this beetle infestation.

So the question remains where is the research in the EA to show that such logging proposals have worked in the past to improve "forest health" in the long term?

3) 

KRCG - Why isn't pre-commercial thinning followed by prescribed burning a suitable option?

CNF – The objective of using commercial rather than noncommercial thinning is to remove some of the fuels prior to prescribed burning to reduce the intensity of the fire.  A high intensity fire could stress and/or kill residual trees, providing a base for increasing Douglas-fir bark beetle populations and starting an outbreak cycle again.

Important to note here is that there is no guarantee prescribed burning will ever take place.  (EA Appendix A-27)

The appellants point to the most recent research on fuels and fire intensity to demonstrate the misguided nature of this management prescription.  The EA and DN fail to address a growing body of scientific knowledge and practical experience on the part of the Forest Service, which demonstrate that logging does not help prevent wildfire and often actually increases wildfire risks, in violation of NEPA and NFMA requirements.

The ability of intensive management techniques to control fire and insect outbreaks is speculative at best.  DellaSala et.al.  in Forest Health: Moving Beyond Rhetoric to Restore Healthy Landscapes in the Inland Northwest (1995) state: "Scientific evidence does not support the hypothesis that intensive salvage, thinning, and other logging activities reduce the risk of catastrophic fires if applied at landscape scales." 

See also Henjum et al., Interim Protection for Late Successional Forests, Fisheries, and Watersheds: National Forests East of the Cascade Crest (1994): "No consensus exists on silvicultural practices for minimizing effects of drought, fire, insects and pathogens .  .  .  ."

The Sierra Nevada Ecosystem Project (SNEP) and the Interior Columbia Basin Ecosystem Management Project (ICBEMP) – in which the Forest Service was a lead agency -- concluded that commercial logging was a major reason for increased intensity and severity of wildland fires.  Both studies also showed that the logging method made little difference.  In the roaded watersheds of the Sierra Nevada and Interior Columbia Basin, thinning, clearcuts and salvage logging all contributed to more rapid rates of fire spread, higher fire intensities and greater fire severity than in unlogged, roadless watersheds.

Other studies showed that partially cut stands in the Klamath Mountains of northwest California burned more intensely and suffered higher levels of tree mortality than unmanaged areas and that thinning of previously uncut land in the Wenatchee National Forest in Washington State likely added to fire damage.  This research and data reveals that the prescriptions in the Sullivan Lake beetle timber sale will actually increase the probability of a high intensity fire that would kill or stress residual trees.

As a by-product of clearcutting, thinning, and other tree-removal activities, activity fuels create both short and long-term fire hazards to ecosystems.  The potential rate of spread and intensity of fires associated with recently cut logging residues is high, especially the first year or two as the material decays.  High fire-behavior hazards associated with the residues can extend, however for many years depending on the tree.  Even though these hazards diminish, their influence on fire behavior can linger for up to 30 years in the dry forest ecosystems of eastern Washington and Oregon.  "-Historical and Current Forest Landscapes in Eastern Oregon and Washington.  Part II: Linking Vegetation characteristics to Potential Fire Behavior and related Smoke Production (PNW-GTR-355)

Fire consumes mainly the needles and other fine fuels, leaving the large fuels-trunks-unchanged (Agee, 1996).  But, logging is often designed to remove only the part of the tree that has the least chance of burning-the trunk.  Often the fine fuels are scattered about the site to protect soils from erosion or compaction caused by logging.  Fine fuels left behind by logging contribute more to the spread of fires than large fuel classes that are difficult to ignite (W.  Romme, cited in Della Sala et al, and Breschta et al.)

The best, most recent and relevant science indicates that commercial thinning will do nothing to lessen the intensity of a potential prescribed or wild fire.  In fact, it has been indicated and supported very well in this appeal that commercial logging will only facilitate increased intensity and severity of any potential fire.  The appellants argue that neither the data in the project file, the EA, or the best science support claims and prescriptions employed in the Sullivan Lake EA, as such it is arbitrary and capricious.

4) 

KRCG – It is irresponsible of the agency to present the illusion that with logging, these stand replacing fires won't happen, which is what the EA essentially does by failing to mention this potential for each alternative.  In fact, research has shown that logging increases the risk of fire.  Such research has shown that logging leaves an excessive amount of fine fuels in site, dries out the site, and leaves the remaining trees subject to windthrow, creating more fuels on the ground.

CNF – The increased risk of fire as a result of logging is disclosed on page III-68 and III-69 of the EA as well as in the Fire, Fuels and Air Quality report in the analysis file.

This response does not address the biased nature of the EA in respect to fire as indicated by KRCG.  While page III-68 mentions that, "There would be an increased risk of human-caused fires, mostly related to timber harvest activities through the life of the sale", the same page uses emotion based scare tactics to demonstrate possible consequences of the no action alternative.  "A no management prescription would likely increase the disturbance impacts associated with unprecedented hydrologic conditions, such as flooding due to an El Nino cycle, by increasing the likelihood of a catastrophic fire." While the appellants do see value in the CNF's effort to begin integrating global meteorological trends in their timber sale analysis, there are many complex global issues the EA and project file do nothing to address.  Seemingly more pertinent to a fire analysis would be a discussion of global warming and climate change.

This very real and widely documented issue in conjunction with projected higher frequency droughts will compound the adverse affects of silvicultural prescriptions such as those associated with the Sullivan Lake timber project, that serve to further dry out residual forest biomass.  The primary reason for the number and size of fires this year in the West was extreme drought and not beetle infested forests.  Relevant here is the final report to congress from the Sierra Nevada Ecosystem Project that stressed, "timber harvest, through it's effects on forest structure, local microclimate, and fuels accumulation, has increased fire severity more than any other recent human activity."

We maintain that if the CNF can speculate on the potential effects of global weather cycles in relation to a project alternative they have the ability and obligation to discuss global climate change as well.  Studies suggest that intensive management to alter fuel loads have a minimal effect on fire behavior.  Johnson and Wowchuck, and Bessie and Johnson modeled fire behavior and found that fuels played a very minor role in determining fire behavior in the southern Canadian Rockies.  Fire behavior was predominantly determined by regional weather conditions resulting from hemispheric patterns.  Williams and Rothernmel, 1992 note that "Extreme fire behavior can develop in any stand under severe conditions..." and that "For severe fire behavior, the onset of crowning and the behavior of sustained running crown fire are two problems where atmospheric conditions must be considered as well as fuels and degree of drought."

So, in forest types common to the Interior Columbia Basin, weather conditions may be far more important than fuels in determining fire behavior.

Further, National Forests are instrumental in slowing human-induced global warming (Harmon, Ferrell, Franklin, 1990).  National Forests sequester over  53 million tons of Carbon annually.  The Sullivan Lake analysis did not disclose the cumulative effects or environmental consequences of the modified alternative B in respect to this global issue, further highlighting the biased and unscientific nature of the EA and project analysis.  The Forest Service recently developed a carbon accounting model that can derive estimates of carbon storage for all forest land classes in all 50 states. This model can also be used to estimate the change in carbon storage (or carbon flux) attributable to logging (Birdsey, Heath 1995).

The Forest Service admits that logging has hampered national forest's role in global climate change mitigation.  For example, the agency admits that in the south, increased harvesting and intensive logging have significantly slowed the rate of increase in carbon storage, and, in the Pacific Coast region, that declining carbon storage of our national forests reflects the smaller amount of carbon contained in regenerating younger forests (Birdsey, Heath 1995).

It is both arbitrary and capricious of the CNF to analyze the affects of this project in relation to only those global climate issues that might support the DN.  The CNF did not analyze the affects of this project in relation to agency acknowledged global climate issues that would not support the Sullivan Lake DN.  A failure in this regard is a clear violation of NEPA.

The appellants have demonstrated that the CNF, through an unbalanced analysis and failure to employ high quality scientific analysis, will not achieve the intended goal of the Sullivan Lake project, the improvement of "forest health".  The project analysis constitutes nothing less than violations of NEPA at 40 CFR § 1500.1 (b) and 40 CFR § 1502.24.  Serious questions exist about the methodology and scientific accuracy presented to the public and the decision-maker.

The Ninth Circuit has affirmed several times recently, an agency may not rely on conclusory statements unsupported by data, authorities, or explanatory information.  See Neighbors of Cuddy Mtn., 137 F.3d at 1379; Idaho Sporting Congress, 137 F.3d at 1149-50; Blue Mtn., 161 F.3d at 1213-14.  See also Seattle Audubon Soc.  v.  Mosely, 998 F.2d 699, 704 (9th Cir.  1993) (overturning decision which "rests on stale scientific evidence, incomplete discussion of environmental effects.  .  .  and false assumptions").

RELIEF REQUESTED

The analysis and decision-making process in the EA that were used to support the DN’s selection of Alternative B-modified are inadequate.  The impacts on the environment are unacceptable. We request the following:

1. The Appellants request the Sullivan Lake Beetle Project Decision Notice be withdrawn or remanded. Appellants ask the Appeal Reviewing Officer to inform the Colville National Forest to withdraw the Decision until the shortcomings listed in the appeal are fully addressed and resolved.

Submitted respectfully for the appellants,

Signed this date, December 11, 2000

Marlene Renwyck, Kettle Range Conservation Group

PO Box 150

Republic, WA 99166

(509) 775-2667





And on behalf of:
Ryan Shaffer, Alliance for the Wild Rockies

Box 8731

Missoula, MT 59807

(406) 721-5420
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