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NOTICE OF APPEAL

To:
Appeal Deciding Officer


Regional Forester


Region 6


U.S.D.A., Forest Service


ATTN:  1570 APPEALS


P.O. Box 3623


Portland, Oregon  97208-3623

Dear Appeal Deciding Officer:


In accordance with 36 C.F.R. part 215, the above named Appellants hereby give notice that we are appealing the August 31, 2001 Decision, by Unity District Ranger Jean Lavell to implement Alternative #C (Phase 1) for the California Timber Sale Project.

DESCRIPTION OF DECISION DOCUMENT:
California Project Timber Sale Environmental Assessment, Decision Notice, and Finding of No Significant Impact

DECISION DATE:

August 31, 2001

DECIDING OFFICER:
Jean Lavell, Unity District Ranger of the Wallowa-Whitman National Forest.


The Oregon Natural Resources Council (ONRC), headquartered in Portland, Oregon, is a non-profit corporation with approximately 5,000 members. ONRC's goals are: (1) to defend and conserve Oregon's wildlands, wildlife, and waters, including the state's remaining old-growth forest and roadless areas, and (2) to protect and restore fully-functioning terrestrial and aquatic ecosystems with a full complement of native species.

The Lands Council, based in Spokane, Washington, is a non-profit conservation organization whose mission is to end resource exploitation of public lands within the Interior Columbia Basin. A primary goal is the restoration of National Forests. 

Hells Canyon Preservation Council is a non-profit organization based in La Grande, Oregon and has worked diligently to protect the Wallowa-Whitman National Forest, including the Unity Ranger District for over two decades.  Members of the Council live in the communities surrounding the Wallowa-Whitman National Forest and use the Forest extensively for recreation, municipal water, hunting, fishing, and aesthetic enjoyment.

The Ecology Center is based in Missoula, Montana and has been conducting oversight of National Forest timber sales, including sales on the Wallowa-Whitman National Forest, for over a decade. 


Pat Hinton is a resident of Baker City, OR and owns property adjacent to the California planning area.  She is concerned over the impacts of Forest Service authorized activities in the area, past and present, and has consistently commented on Forest Service projects relating to mining, roads, logging and water rights.  


All appellants submitted timely comments on the California EA and hereby appeal the Decision of behalf of their members, many of whom regularly enjoy and will continue to enjoy Wallowa-Whitman NF for educational, recreational, and scientific activities, including hiking, camping, photography, and observing wildlife. The interests of the appellants have been harmed by the Forest Service's failure to protect old-growth, roadless areas, soils, water, and wildlife habitat and failure to prepare an adequate NEPA document to support its decision.

SUMMARY

Alternative C (Phase one) of the California Timber Sale Project--the selected alternative-would log 2.1 million board feet on over 835 acres, including 79 acres of riparian logging, build 0.5 new miles of road, and reconstruct 12.2 miles of road (7.6 miles for logging purposes and another 4.6 for alleged enhancement of the area).  The project would include 85 acres of logging to enhance aspen, in riparian areas, apparently violating INFISH.  See EA pp.30-31.
The California EA at 139 states that Alternative C is a below cost timber sale. Up to date information about county payments has not been included in the EA, which would further decrease monetary benefits said to accrue to counties.

The Wallowa-Whitman Forest Plan (LRMP or Forest Plan) sets direction for management of the California Project area, including a desired future condition. Projects that are conducted within the LRMP are required to adhere to forest plan standards, and move areas towards the desired future condition (DFC). In the short term the timber sale activities within Alternative C will move the project area away from restoration – decrease water quality (including sediment and temperature), increase road density, increase soil compaction, increase noxious weeds, and reduce wildlife cover and security. Each of these impacts violates the Forest Plan or NFMA. Fuel loads that put this area most at risk from fire would be increased in the short term.

Over a longer period, the road density would remain the same as it is currently, noxious weeds would increase, and unverified silvicultural activities would be tested across the landscape. Fires would continue to be suppressed, even though this is an activity the Interior Columbia Basin Plan has identified as causing the low integrity rating that exists in the project area.  See California DN p. 2.  Mining operations would receive an indirect subsidy by having roads to their mining claims improved at no expense to them.

The Appellants believe Ranger Lavell’s  EA and DN are in error and not in accordance with the legal requirements of the National Environmental Policy Act (NEPA), 42 U.S.C.4321 et seq. and its implementing regulations; The National Forest Management Act (NFMA) 16 U.S.C. 1600 et seq. and its implementing regulations; the Administrative Procedures Act, 5 U.S.C. Sec. 706; the Clean Water Act, 33 U.S.C. 1251;  the Wallowa-Whitman Forest Plan (LRMP) and the Forest Service Manual (FSM).

The Forest has tiered the project to a non-NEPA, non-peer reviewed document (North Fork Burnt River Watershed Assessment), and has failed to use the best available science in considering how best to restore this low integrity project area.   Appellants wish to see a remand of this project until the public and Decision Maker has been able to fully participate in a discussion of the merits of restoring the California project planning area.

While appellants are gratified to see that a no-logging alternative B was included in the California EA, the lack of available funding and gaps in the analysis of  Alternative B render it hollow and unrealistic, and do not allow the Decision maker or the public to compare this alternative with the Selected Alternative.

STATEMENT OF REASONS

INTRODUTION

Appellants find that the analysis and decisions for the California timber sale are lacking in the following manner:
· The EA fails to adequately consider and evaluate alternatives, in violation of NEPA’s requirements of examining reasonable alternatives that meet project objectives and giving respective alternatives a “hard look”.  For example, the EA contains no alternative that proposes to close any roads or perform any soil restoration despite evidence in the EA of road densities and soil conditions that exceed LRMP standards.  In addition, it is unclear how much the two action alternatives will cost – much more information is needed so the Decision Maker and public can evaluate the two approaches to restoration.  

· The EA fails to provide complete and accurate cumulative impacts analysis, in violation of NEPA.
· The EA reveals arbitrary and capricious decision-making, demonstrated by contradictory findings and the failure to consider the best available data on historic conditions.

· The EA’s selected alternative exacerbates existing violations of the Clean Water Act.
· The EA authorizes various Wallowa-Whitman National Forest (WWNF) LRMP violations.  Open road density used for analysis is 4.2  miles/square mile in MA1 and 4.7 miles per square mile in MA3. See Wildlife Report at 9. Open road density across the project exceeds Forest Plan goals, which are 2.5 for Management area and 1.5 for Management area 3. See LRMP at 4-56 and 4-62.

· The EA fails to analyze soil conditions within the project area to the level required under the Forest Plan and regional guidelines.  In addition, units where soil conditions have been estimated already exceed Forest Plan standards, and the direction proposed in the California sale would only maintain or worsen this condition, in violation of the Forest Plan. 
· Proposed enhancements directed at restoration of the project area are merely speculative, lack a definite funding source,  and seem to have a very low likelihood for implementation because California is a below cost sale.  The only action Alternative C guarantees will occur are commercial logging and 7.6 miles of road restoration.  This means most of the grapple piling and prescribed burning will likely not occur – leaving high fuel loads and making this simply another timber sale with no restoration attributes. This means snags would not be monitored and a soil restoration plan for compacted soils would not be created.  Despite this, many of the determinations of resource benefit or no effects in the EA’s Environmental Consequences section are based on the occurrence of these enhancement actions.   

· Appellants ask the Reviewing Officer to closely examine page 50 and 51 of the EA to see what mitigation and enhancement proposals this project will fail to complete if all or part of the KV funds are not available – keeping in mind that the District has said this will be a below cost sale.  The reliance upon the implementation of these mitigation and enhancement measures as the basis of conclusions in the EA’s effects analysis makes the California EA a hypothetical document that reflects environmental impacts only under a highly speculative funding scenario. No mention is made of the potential for National Fire Plan money to implement Alternative B or some of the Enhancement projects.

I.
THE IMPLEMENTATION OF THIS PROJECT AT THIS POINT IN TIME ILLEGALLY PRECLUDES EFFECTIVE TRAVEL MANAGEMENT AND LYNX MANAGEMENT FOR THE CALIFORNIA PLANNING AREA.

Roads:

Alternative C re-opens roads, builds additional (temporary) roads, and perpetuates a road density in the are that is already beyond Forest Plan standards, thereby creating impacts during and lasting after the logging operations.  Several pat timber sales have occurred in the area.  All have acknowledged road density problems but none, including the present California sale, have tried to gain compliance with the LRMP.  The Unity District  is in the midst of a roads analysis for the N.F. Burnt River drainage, which will determine the future of the area’s transportation system. The California project area lies within the N.F. Burnt River drainage, contributes to the overall road condition within the drainage, and will be affected by the roads analysis.  This roads analysis is happening hand-in-hand with an ongoing EIS for the area.  Recommendations from the roads analysis on modifications to the existing transportation system will be  incorporated into the N.F. Burnt River Placer Lode EIS.  See Interested Party letter from Ranger Jean Lavell, dated 08/01/01.  Both the roads analysis and EIS have been through scoping at this point in time.  The ongoing EIS will evaluate the entire N.F. Burnt River drainage, including ongoing impacts within the California project area.  
Appellants contend that the outcome of this roads analysis and EIS  should be known before irreversible resource impacts as well as management and funding commitments are made by the California Timber Sale.  The California Timber Sale will expend public funds to improve roads within the planning area, some of which do not appear to be needed to complete the purpose and need for the EA. The Unity District has stated that it doesn’t need to do a Road Strategy Analysis at this point in time because the California sale is not going to change the transportation plan.  See Response to Comments, Appendix B, p.180.  However, the California EA documents some existing roads as entirely Level 2 roads when they currently have not received the upgrading and reconstruction necessary for them to qualify as this road status (for example, the 1044070 and 1044085 roads.).  The necessary upgrading will occur as part of the California sale’s proposed roadwork.  The roads will be Level 2 roads only if the timber sale is completed.  (See comments of Appellant Pat Hinton for discussion of this).  In addition, the EA documents an R.S. 2477 road as existing within the project area—a designation that the Unity District has never shown to exist in previous planning documents.  Thus the transportation plan conclusion is misleading and the California sale will entail changes to the transportation system.  Therefore, pursuant to the recent National Forest System Road Management rule, the California sale is subject to a roads analysis process.  See 66 Fed. Reg. 3206; National Forest System Road Management EA p.30. 
This also shows a logical reason for combining the California sale EA with the ongoing Placer Lode EIS.  Road densities could be accurately discerned through the roads analysis and then this information can be applied in documents addressing the California timber sale and placer/ lode mining.  This approach also lends itself to a sound cumulative effects analysis.  

Appellants have several times expressed concern to the District that the roads planned for reconstruction in the California project area are mining access roads, totally unrelated to the timber harvest or resource protection objectives of the California Sale (see for example comments of Pat Hinton, criticizing the use of taxpayer dollars to subsidize mining interests through a timber sale).  Appellants have also expressed concern over the legality of past construction of many of the roads in the analysis area.  Where roads used to access placer / lode mining claims are at issue (even if some other members of the public use these roads), and where an EIS directed at placer / lode claims is already ongoing, any reconstruction of mining access roads for ostensibly restorative purposes should be done as part of the EIS process not as part of a timber sale EA.  Instead, the California EA performs no analysis of which roads are currently needed in the project area or have been established for legal mining claim access.  Some existing roads may be illegal, but will be upgraded with Alternative C.  By field verifying the analysis data appellants found misrepresentations of present condition of the roads as they are portrayed in the Roads Strategy Analysis. Without the transportation analysis neither the Decision Maker, nor the pubic knows to what extent illegal, unclassified roads exist, to what extent they are being used, or what the impacts of their use is.  This results in an uninformed decision in a project area that is already beyond LRMP standards for open road density.  

Appellants contend that the signing of the California timber sale Decision Notice prior to completion of the Road Strategy Management Analysis was inappropriate, and precludes moving the planning area toward Forest Plan objectives.  Compliance with LRMP standards for roads is further discussed later in this appeal.  But the point for now is that the California sale and the N.F. Burnt River Placer / Lode mining issues should be addressed in the same analysis:  The ongoing EIS.  They cover the same ground, involve many of the same roads, will be active during the same time periods, and funding as well as staff resources have already been committed to the planning of both projects.  The cumulative effects of mining and logging should be evaluated as part of the same instead of separate documents whenever reasonable and possible, as is the case here.  Instead, the California EA presents a woefully inadequate cumulative impacts analysis of mining.  Roads should also be analyzed as part of the same document, as is being done in the N.F. Burnt River Placer / Lode EIS (Road Strategy is proceeding hand-in-hand with the EIS).  By putting off the issue of road density until later, the Unity District has improperly segmented the California sale into one segment where logging impacts are addressed, and a later segment where road density will be appropriately addressed as part of a separate process.  Incorporating the California Timber sale into this ongoing EIS would allow the Unity District to create a credible document that addresses logging, mining, and road impacts throughout the area.  Proceeding along the District’s proposed path, where roads issues are not fully analyzed until later, presents cumulative impact and segmentation violations under NEPA.  

Lynx:

The lynx is listed as a federally threatened species under the Endangered Species Act (ESA).  Its habitat exists within the California planning area.  EA p.107.  The Unity District proposes to implement the California Sale in two phases:  One where logging will occur outside of identified lynx habitat under Jean Lavell’s August 31, 2001 Decision Notice, and the second where logging within a designated lynx after consultation has been completed with the U.S. Fish and Wildlife Service (USFWS) under a new Decision Notice sometime in the future.  Appellants contend that this approach violates NEPA and the ESA.  The Unity District has approved a project and authorized physical changes to the California planning area before completing consultation with the USFWS and receiving the required concurrence with the District’s determination as to the effects to lynx.  

Section 7 of the ESA requires the Forest Service to avoid jeopardizing listed species or taking actions that would adversely modify critical habitat.  16 U.S.C § 1536(a)(1) and (2).  Section 4 of the ESA requires the Forest Service to base its decisions solely on the best scientific and commercial data available.  16 U.S.C. § 1533(b). The ESA’s consultation and best available science requirements exist to ensure that this jeopardy and adverse modification is avoided wherever possible.   NEPA exists to ensure that federal agencies take a “hard look” in evaluating, documenting, and disclosing the impacts of a proposed action (including the cumulative impacts) on natural resources such as lynx.  NEPA does not permit agencies to segment its analysis into pieces such that this “hard look” is not applied to the real impacts of a project as a whole on the entirety of an affected area.  Thomas v. Peterson, 753 F.2d 754 (9th Cir. 1985).  
The Unity District’s planning approach involves separating portions of the California planning area where lynx habitat is not expected to exist from parts of the area where habitat does exist.  Appellants have concerns over the legality and scientific soundness of the Forest Service’s determinations as to the existence or non-existence of lynx habitat.  However, this issue is explored later in this appeal and is not necessary for discussion of this present appeal point.  Even accepting the Unity Districts identification of habitat and non-habitat areas, we believe the Unity District’s approach to be a violation of NEPA and the ESA because it rests upon the fiction that logging on lands adjacent to lynx corridor habitat will not have any impact on that habitat, and therefore, there is no need analyze and consult on potential impacts of the project a whole on the lynx habitat.  Under the Unity District’s approach, impacts to lynx and its habitat from logging and other actions contemplated by Alternative C are only likely to occur when undertaken within the lynx corridor, and therefore only actions within this boundary merit consultation.  As for logging and other actions in the remainder of the project area outside of the lines drawn to define the lynx corridor, this can be nicely separated and will not affect lynx or its habitat, and therefore does not merit consultation.  This approach allows biological evaluations and other analysis of project impacts to occur within the framework of two separate segments within the project area.  While this may make the analysis work quicker and easier, it imposes an imaginary wall within the project area that separates areas and issues that need to be evaluated from those that don’t.  This segmentation obscures a legitimate lynx cumulative impacts analysis of the area.  

The Forest Service must consult on the impacts of its project as a whole.  The California planning area lies within the N.F. Burnt River drainage.  Actions within the drainage as a whole affect the project area, and vice versa.  For the ease of planning, the California planning area has been segmented from the N.F. Burnt River drainage, and appellants do not object to the definition of this project boundary.  But the Unity District proposes to again segment the area by segmenting the California project area into 2 parts:  lynx and non-lynx.  It may be true that lynx would not use areas outside of the identified corridor.  It may be true that lynx are not likely to use the area at all.  This is beside the point.  Regardless of the legitimacy of the Forest Service’s determination as to the location and existence of lynx habitat, once lynx habitat is identified within a project area, the impacts of the whole project (rather than a small, segmented piece) must be evaluated.  To do 1) otherwise ignores the cumulative impacts that the project as a whole could have on lynx habitat, in violation of NEPA; 2) illegitimately segments the project, in violation of NEPA; and 3) authorizes logging and other activities in a project area that includes lynx habitat before the USFWS has been able to involve its expertise and scientific information in the planning process, in violation of the ESA. 

II.
PURPOSE AND NEED, DESCRIPTION OF HISTORIC CONDITIONS, AND CONVERSION OF THE PLANNING AREA TO SINGLE STRATUM LARGE TREE (SSLT) IS BASED ON NON-EXISTANT OR INADEQUATE INFORMATION.

The Unity District claims that the project area is outside of the Historic Range of Variability (HRV) in the structural stage of Multi-Strata with Large Trees present (MSLT) and therefore needs to be managed for Single Stratum with Large Tree (SSLT) structural stage.  All previous timber sales have had future condition defined as 30% mixed Conifer Stands.  In this way, the area will be treated as a lower elevation warm/dry biophysical type.  The basis for the EA’s conclusion over HRV, however, is dubious.  

Scientifically sound basis for determining HRV?

The documentation  used by the Unity District to determine the HRV was the Columbia Basin Ecosystem Management Project FEIS (ICBEMP) and orthophotos taken in 1930.  The ICBEMP provides important information at the landscape scale, but it does not address site specific conditions, including those within the California planning area.  In addition, no Decision on ICBEMP has ever been signed.  The selective use of information from ICBEMP, while ignoring Forest Plan standards and objectives as well as the biophysical type of the area (as defined by the EA itself), is inappropriate.  The description of the existing condition did not disclose the following information about the California planning, which would have been helpful to an accurate understanding of HRV in the area:

1. The existing condition, past activities and foreseeable activities on all surrounding non-federal (e.g. private, state, & county) lands are not analyzed or even mentioned except to say that a range of activities have taken place. The historic and ongoing mining activities, often involving ground disturbing activities and cover removal are not considered in the EA.  In addition to the effect of failing to consider this information on the Unity District’s definition of HRV, this is a violation of NEPA’s requirement that the Forest Service address cumulative effects.  See Kettle Range Conservation Group v. U.S. Forest Service, 148 F.Supp. 2d 1107, 1127-1135 (E.D. Wash. 2001).  
2. Temporally – How far back in time does the evidence span, 100 years or 2000 years?  We consider that 70 years, particularly after the human impacts, is a completely inadequate period of time to base historical conditions.
The use of aerial photos from 1930 to describe historical conditions fails the test of NEPA, which requires accurate models and information upon which a decision is made. Conditions in 1930 followed nearly 70 years of intense activity, resource extraction, fires, and settlement. The California timber sale planning area has been impacted by human activities since 1862 when miners began to build ditch systems, locate mining districts, build roads, harvest timber for housing, railroad tresses, ditch flumes, fuel, etc.  It was heavily mined in the early 1900s, when  Railroad access logging was very economical and area waterbodies were used as part of this logging as splash dams or otherwise in transporting logs down to the tracks.  Logging companies like the Burnt River Logging Company held the majority of mining claims, when surface rights included the right to harvest timber.  In fact one of the most common occurrences was for claims to be submitted for mineral patent and then immediately logged. 

In the 1920s and prior, a person could take whatever surface resources they wanted as part of the perks of locating the claims. By 1930, the majority of the area was mined, logged and roaded.  The creek channels had been altered, dams had been built, and whole hillsides had been blown away with hydraulic giants.  The entire area had been grazed for decades – dramatically affecting plant and tree composition.  Using 1930’s photos as a baseline is shortsighted and inaccurate, ignoring the best available data in violation of NEPA. Attached are several repeat photography photo-points, from Interpreting Long-Term Trends in Blue Mountain Ecosystems from Repeat Photography, PNW-GTR 315 by Skovlin and Thomas, of the Unity District, encompassing the biophysical types listed in the California EA.  None show the 16-foot tree spacing that is proposed by the California project.

When site-specific evidence is considered, as documented in the EA, a different picture emerges.  The project area is dominated by the Warm/Dry to Very Moist Grand Fir biophysical group (with grand fir as the most common overstory species, along with a mix of ponderosa pine and larch) as well as Cold/Dry Grand Fir (with lodgepole pine as the common overstory species).  See EA pp.120-122.  These biophysical groups comprise 65% of the total project area (48% and 17% respectively).  See EA pp. 121-122.  Single Stratum, park-like stands are not typical in these areas.  However, despite this, the California Sale proposes to manage an area that is dominated by a higher elevation biophysical group / temperature / moisture regime as if it were a lower elevation biophysical group / temperature / moisture regime.  This decision needs better scientific support than it currently has in the EA.  
Contradictions in the EA

Part of the purpose and need for the California sale is fuel reduction.  EA p.6.  However, in several locations, the EA states that due to past logging in the area, the immediate threat of fire is low to medium.  See EA pp. 131, 78, 86, 92.  The EA also states that  the area is below HRV for SSLT in all but one of the biophysical types present.  EA at 120.  However, when one looks at the “Screens” Table on the same page, which compares the various biophysical types and structural stages to existing and historic conditions, it is apparent that existing SSLT is within its historic range in two other biophysical types.  EA at 120.  Moreover, the EA states that the MSLT structural stage exceeds HRV in four of seven biophysical groups.  EA at 121.  Again, however, when one looks at the “Screens” Table, it is apparent that MSLT is within its historic range in all but 2 of the biophysical types listed.  EA at 120.  In the California EA, the Unity District consistently bases its determination of whether a structural condition meets HRV on whether the condition is above or below a historic average (one single number) rather than outside or within a historic range.  Relying on one number selected as an average—a single point on the map—rather than a range disregards the terms of “range” and “variability” that comprise the overall management concept of HRV.  This is a dangerous and unsound approach to arriving at a decision to completely shift the management direction in the project area from a focus on MSLT (which has been the direction up until now) to SSLT.  

Adverse impacts to MIS and LOS dependent species
Under the no action alternative, the EA predicts that snag and down wood structure for habitat would increase, second growth stands would continue to grow larger but would take longer to reach old-growth conditions, and ground and ladder vegetation would grow heavier (but the area is not a high fire risk area), and MIS species would remain stable or increase slightly.  EA p.92.  Given the acknowledged low to medium fire risk in the area, and the fact that it is not necessarily a bad thing to allow old growth habitat to advance slowly (as it often did historically, as evidenced by tight growth rings on old stumps), these consequences appear beneficial in light of the values of old-growth habitat and MIS.  While the EA predicts that the no action would have beneficial effects to all MIS evaluated (EA pp. 92-93), the EA documents that Alternative C will impose adverse effects on every MIS evaluated.  EA pp. 97-98.  This admission, as well as the following, call into question the legitimacy of the District’s justification for shifting the project area to SSLT management: 

· Under Alternative C, “The diversity of horizontal and vertical structure in the treated areas would be reduced.  Multistory stands would be reduced to single-story stands.  The large standing and down wood structure present would be maintained but the recruitment of future snags and down wood would be reduced in the long-term (20+ years).  EA pp. 79-80.  Given the EA’s later admission that current snag and down wood levels are inadequate (see Snag discussion under LRMP violations section below), SSLT management under Alternative C would result in an project area that is impoverished in snag and down wood features in the present and well into the future. 

· With respect to elk, the EA states:  “Where forest canopy is greater than 50%, hiding cover and security areas can generally be provided.”  See EA at 80.  The EA documents an existing lack of elk thermal and hiding cover, as well as high hunter pressure.  Under SSLT management, these security areas would be further diminished.   

· “In the Blue Mountains, multi-storied stands are generally considered better for thermal cover than single-storied stands because they are ecologically more stable, often composed of several tree species of various ages which provide some protection against catastrophic loss, such as insect outbreaks or fire.”  See EA at 81.  

· “Slow natural mortality over time would allow the development of multiple down classes needed by the pileated woodpecker.  Allowing the dying and dead wood to remain on site provides one of the two or three greatest resources for animal species—if fallen timber and slightly decayed trees are removed, the whole system is gravely impoverished of perhaps more than a fifth of its fauna (Elton 1966).”  EA p.93

III.
RANGE AND ANALYSIS OF ALTERNATIVES VIOLATES NEPA

The California EA examined three alternatives (Alt. A—No Action; Alt. B—Restoration Only; and Alt C—preferred action, Timber Sale + Restoration).  The Forest Service Handbook, chapter 20, section 23.2 states that the purpose and intent of alternatives are to “ensure that the range of alternatives does not foreclose prematurely any option that might protect, restore and enhance the environment.”  Similarly, recent case law has established that consideration of alternatives which lead to similar results is not sufficient to meet the intent of NEPA.  Citizens for Environmental Quality v. United States, 731 F.Supp. 970, 989 (D.Colo. 1989); State of California v. Block, 690 F.2d 753 (9th Cir. 1982).  As interpreted by the binding regulations of the CEQ, NEPA requires that environmental analysis documents “(r)igorously explore and objectively evaluate all reasonable alternatives.” 40 C.F.R. 1502.14(a).  The importance of this mandate cannot be downplayed; under NEPA, a rigorous review of alternatives is “the heart of the environmental impact statement.” 40 C.F.R. 1502.14.

In discussing the economic analysis of the EA Alternatives, Appellants Pat Hinton and HCPC raised the point that the costs of Alternative B (the restoration only alternative) are never disclosed.  The response from the Unity District was that “Any comparison between Alternatives B and C would not be valid” and that the economic analysis program is “based on the amount of CCF produced, based on a timber sale”.  See Response to Comments, Appendix B, p.178, 197.  Appellants are concerned that this specious conclusion over the inability to compare the economics of Alternatives A and B, as well as other EA revelations discussed below, demonstrate that Alternative B has not been adequately analyzed and NEPA’s “hard look” requirement has not been satisfied.

The Unity District does acknowledge that Alternative B has costs associated with road reconstruction (albeit not associated with commercial logging) and additional costs for other non-timber related activities.  See Response to Comments, Appendix B, p. 197.  Why then are these costs not reflected in the economic analysis of Alternative B in the EA?  Instead, the Unity District states, “The economic analysis was conducted to determine the most cost-effective way of accomplishing these timber sale related activities.”  See Response to Comments, Appendix B, p.197.  This does not meet the NEPA requirement to rigorously explore and objectively evaluate alternatives, since only one of the three alternatives involves a timber sale and timber sale related activities.  If there is no economic model to evaluate the costs and benefits of Alternatives A and B, we contend that these alternatives have not been analyzed in compliance with NEPA requirements.  

In addition, the EA admits that aside from the existence of commercial logging and additional road building, the only difference between Alternative B and Alternative C is that funds do not exist to complete Alternative B if selected.  EA p.67, 76 (“Overall the net difference between Alternatives B and C is that Alternative B offers no secure funding associated with the enhancement proposals and no culvert replacement work.”).  As Alternative B is labeled a “restoration only”/enhancement alternative, and would consist entirely of work that is to be funded out of KV dollars or other unspecified sources, the FS has effectively proposed an alternative that never had any realistic chance of implementation because no money exists.  The only way enhancement work stands a realistic chance of occurring is if the commercial timber sale component of Alternative C occurs.  This fails to satisfy NEPA requirement of analyzing all “reasonable” alternatives.  

Finally, in discussing the various effects of the action alternatives on water quality, the EA shows a list of anticipated restoration benefits to stream peak flow that would occur if funding should somehow become available for Alternative B.  EA p.66.  The EA then shows a similar list for Alternative C.  EA p.69.  Even though the EA at p.35, and in other locations, documents that the enhancement projects contemplated by Alternatives B and C are identical (with the exception of more road maintenance and culvert replacement in Alternative C), these two lists of anticipated benefits differ.  For example, the list of benefits associated with Alternative C speaks to beneficial reductions in overland flow as a result of prescribed burning, whereas the list for Alternative B does not.  EA p.69.  Yet, both alternatives would burn the same amount of acreage.  In addition, the list for Alternative C touts the anticipated benefit of increasing the water table as a result of noxious weed elimination, whereas the Alternative B list does not.  This is true despite the fact that the two alternatives treat the issue of noxious weeds in the same manner (with the risk imposed by Alternative C actually being “considerably more”).  EA p.152.  

In discussing turbidity/sediment, the EA contains a similar comparison of lists of anticipated benefits for both Alternatives B and C.  EA p.67, 69.  As above, the list for Alternative C documents benefits from restoration activities that the list for Alternative B fails to mention.  This is true despite the fact that, once again, the restoration prescription is identical under both alternatives.  And in its discussion of large woody material, the EA contains a list describing anticipated benefits as a result of Alternative C, but fails to include any such list for Alternative B.  EA p.69 (see pp. 66-67 for lack of list).  This is true despite the fact that the EA recognizes in the paragraph immediately before the list for Alternative C that this alternative contains the same enhancement and management improvements as Alternative B.  EA p.69.  

The result of the discrepancy in the comparison of Alternatives B and C’s environmental consequences is that Alternative B enjoys a far less accurate description of anticipated benefits.  Much of the information on anticipated benefits from Alternative C was not included when discussing Alternative B, despite the fact that they contain identical restoration prescriptions.  Appellants fail to understand why this discrepancy exists.  We are concerned that, when this discrepancy is combined with the absence of for funding of Alternative B and the lack of economic analysis of this alternative,  the EA unjustifiably reflects upon the content and viability of Alternative B in a negative manner, while stacking the deck in favor of Alternative C.  

IV.
ARBITRARY AND CAPRICIOUS FINDINGS—the APA and CWA.

Elk Habitat:

In addition to the habitat loss and ongoing impacts to elk populations from the area’s excessive road density, the California EA describes the poor condition of elk thermal and hiding cover.  EA p.84.  The California planning area has already seen a reduction in hiding cover from past timber sales and the construction of roads.  See EA p.83.  Only 7.4% of the planning area is identified as satisfactory thermal and hiding cover.  See EA at 81.  The area also already experiences a high number of hunters, who take advantage of the lack of cover.  See EA p.83.  Despite this, according to the EA, satisfactory cover will decrease under Alternative C from 7.4% to 6.7% - a 10% loss of the remaining satisfactory cover. See EA p.84.  This is not consistent with the Forest Plan direction of improving elk habitat effectiveness, especially where the EA already considers the effectiveness low.  EA p.81. and WWNF LRMP at 4-56.
However, the Unity District somehow concludes that Alternative C will not increase open road density or reduce habitat effectiveness for the planning area.  See EA p.85.  It is unclear why the calculated Habitat Effectiveness Index (HEI) for Elk will remain at 58%, when satisfactory thermal and hiding cover declines by 10% and road density will increase.  We are concerned that the HEI model does not reflect actual conditions.  And how does the construction of .5 miles of new road not equate to an increase in open road density?  Although a temporary road, it is still at least a short-term increase.  And given the unfortunate history of temporary roads remaining open or illegally used once closed, this road construction is likely to have a long-term effect on elk.  The road construction will necessitate the removal of additional vegetative cover that will take decades to grow back, and it will provide convenient (although perhaps illegal) access to off road vehicles and enhanced elk visibility to hunters well into the future.  It is well known that road effects persist long after construction and beyond the date a road is closed (Christensen et al. 1993; Leptich et al. 1993, Schommer 1999).  For example, elk and other wildlife species avoid roaded areas much more than unroaded areas. (Hillis et al. 1991; Thomas et al. 1979; Perry and Overly 1977; Ward 1976).  The Wallowa-Whitman National Forest has acknowledged this science in other EA’s; it should not ignore it now.  See Lone Dog Vegetation Management Project EA, Wallowa-Valley District, WWNF, May 2001, p.158).  
Appellants find the EA’s conclusion that Alternative C will not further degrade elk habitat unjustified.  Moreover, the LRMP direction for elk is to “provide near-optimum hiding cover, thermal cover and forage conditions on big-game winter ranges and selected summer ranges” See Wallowa-Whitman LRMP at 4-2. 
Combined with the complete lack of an alternative that would actually decrease the extremely high road densities, we can foresee a further decline in elk.  This is a significant concern that is likely to upset local hunters and impact retail and service businesses in the Union/Baker City area, but none of this is disclosed in the California EA.

Water Quality and Aquatic Habitat:

The N.F. Burnt River is listed on Oregon DEQ’s Clean Water Act section 303(d) list of impaired waterbodies for temperature, sediment, flow modification, and habitat modification.  EA p. 7.  Geiser Creek is also 303(d) listed, and other tributaries have significant habitat problems due to past human activities.  EA p.112.  The California sale, therefore, will occur in a heavily degraded watershed, making the issue of water quality protection and improvement a significant issue.  The EA documents, on several occasions, that Alternative C will have adverse rather than beneficial effects to water quality and aquatic habitats, while Alternative B presents benefits.  Despite this, the EA issues the following conclusion, “Alternatives A and B did not rate as ecologically beneficial to the aquatic resources in their ability to meet the goals and objectives as identified in the Infish direction (1996) and ICBEMP (2001).”  EA p.72.  For the following reasons, appellants find this conclusion arbitrary and capricious.

The EA itself directly contradicts the above conclusion saying, “Alternative B would provide for recovery of riparian vegetation, channel function and water quality somewhat faster than the current rate of recovery as a result of the enhancement projects proposed if funding would be available.”  EA p.68.  No similar finding exists for Alternative C.  In addition, the EA touts several other benefits from Alternative B to water quality.  EA p.66.  For example, based on the fact that Alternative B contains only pre-commercial thinning and does not contain any commercial harvest units, the EA states, “the effects of the reduced cover on stream flow/peak flow production associated strictly with harvest units would be less (short and long-term) in this alternative versus Alternative C.”  EA p.66.  

Further contradicting the EA’s conclusion as to the lack of ecologically beneficial effects from Alternative’s A and B, thus implying beneficial effects from Alternative C, is the fact that the EA documents on several occasions areas where Alternative C would actually have detrimental impacts upon water quality and aquatic habitat.  Sedimentation associated with logging is predicted to moderately increase over the next 5 years.  EA p. 70.   Water temperature is predicted to increase over this period of time as well.  EA p.67, 117.  Both sedimentation and temperature are water quality parameters for which waterbodies within the project area are currently in violation of the Clean Water Act.  Alternative C will thus perpetuate and exacerbate Clean Water Act violations.  

The California EA attributes temperature increases to an increase in solar radiation as a result of the proposed aspen treatments.  EA p.67.  Removing conifers and thereby reducing stream shade is unnecessary given that the EA does not link the decline of aspen to conifer growth.  Interestingly, the EA attributes aspen loss (and cottonwood) to grazing from livestock and elk/deer, excess soil moisture, drought, and soil compaction.  EA p.62.  

Despite the admitted adverse impacts of Alternative C, the EA never explains why Alternative C does rate as ecologically beneficial, whereas the EA clearly determines that Alternative A and B will not have ecologically beneficial effects.  This is not just an indication of arbitrary and capricious decision-making but a failure to meet NEPA’s “hard look” requirement.  These legal inadequacies are compounded by other aquatic-related EA deficiencies, in violation of NEPA and NFMA:

1. The EA relies upon data from the year 1900 as the basis for evaluating the health of McNamee Gulch.  EA p.112.  This data cannot be relied upon as a valid basis upon which to make current management decisions.  

2. In the evaluation of aquatic-dependant species, the EA purports to discuss “Rainbow Trout Distribution.”  EA p.113.  When reading this section, however, “redband trout” are the focus of the information disclosed.  This is sloppy, misleading, and cannot pass as a complete evaluation of aquatic-dependant species.  

3. The EA on the one hand states that equipment will stay out of RHCA’s, per INFISH requirements.  See EA at 43.  On the other hand, the EA admits of the use of equipment within RHCA’s.  See EA at 42, 46.  If equipment and logging will occur within RHCA’s, the Decision Notice should reflect this with a finding that INFISH standards will be modified (with the necessary amendment and/or documentation explaining the legality of doing so).  The California Decision Notice makes no such finding.
V.
THE EA FAILS TO ADEQUATELY ANALYZE IMPACTS ON LYNX IN VIOLATION OF THE FOREST PLAN, THE LYNX CONSERVATION AGREEMENT AND STRATEGY, NFMA, NEPA, AND THE ESA.

The Decision states that parts of the project area that are in lynx travel corridors will be deferred until a later date. However, it is clear that the majority of the project will continue, including most of the road work, most of the logging and most of the other project activities.  Appellants contend that the entire project area must be included in analysis of impacts to lynx – not just the lynx corridor area.

On March 21, 2000, the Canada lynx was listed as a “Threatened” species under the ESA. The appellants contend that the Wallowa-Whitman Forest should be amending or revising the Forest Plan to incorporate conservation measures that would reduce or eliminate the identified adverse effects to lynx.  The Wallowa-Whitman NF must incorporate terms and conditions from the programmatic BO into a Forest Plan amendment or revision before projects affecting lynx habitat, such as the California Project, can be authorized.

Appellants contend that similar to the lynx BA for the Northern Rockies a conclusion of adversely affect would result were it applied to the Wallowa-Whitman LRMP, which

· generally directs an aggressive fire suppression strategy within developmental land allocations.  …this strategy may be contributing to a risk of adversely affecting the lynx by limiting the availability of foraging habitat within these areas.

· provides weak direction for maintaining habitat connectivity within naturally or artificially fragmented landscapes.  The extreme road density in the California project area may be contributing to a risk of adverse effects to lynx.

· is weak in providing direction for coordinating management activities with adjacent landowners and other agencies to assure consistent management of lynx habitat across the landscape.  The number of mining claims and private land within the California area makes this a key issue.

· forest management has resulted in a reduction of the area in which natural ecological processes were historically allowed to operate, thereby increasing the area potentially affected by known risk factors to lynx.  The WWNF LRMP and the California sale specifically continue the process of fragmenting habitat and reducing its quality and quantity.  Consequently, these actions may risk adversely affecting lynx by potentially contributing to a reduction in the geographic range of the species.

The FWS’s October 25, 2000 Biological Opinion resulting from formal consultation on forest plans within the range of the lynx (hereafter BO) stated, “The Service arrived at a non-jeopardy opinion based, in part, on the assumption that the (Conservation Agreements) would be implemented.” (BO at p. 61.) Following, the appellants outline some of the many considerations the California Project BA and EA ignored. 

From the LCAS: “Application of certain conservation measures at the LAU scale allows blocks of quality lynx habitat to be maintained within each LAU, thereby maintaining a good distribution of lynx habitat at the scale of a lynx home range.” (LCAS at 77.)  The LCAS states under Project planning – standards:
The project BA provided to appellants contained no detailed maps of such habitat characteristics, or where the travel corridor or LAU’s are despite the very key role the maps provide in disclosing important habitat information to the decision maker and public.

The LCAS also states under Project planning – standards at page 79, “3. Maintain habitat connectivity within and between LAUs.” Without a map showing the nearest LAU’s it is impossible for the public or Decision maker to determine if an adequate analysis was completed.

Another programmatic standard is “Within lynx habitat, identify key linkage areas and potential highway crossing areas.” (LCAS at 88.) 

1. Identify key linkage areas that may be important in providing landscape connectivity within and between geographic areas, across all ownerships.

2. Develop and implement a plan to protect key linkage areas on federal lands from activities that would create barriers to movement. Barriers could result from an accumulation of incremental projects, as opposed to any one project.

Instead, the California project BA and EIS only consider lynx habitat issues within the project area, ignoring the obvious fact that viability of lynx depends upon cumulative impacts and habitat conditions within a larger landscape context.

From Chapter 15, page 20 of the Lynx Science Report:  “In all of the applications of lynx management, however, we recommend the following: …Engage in spatially explicit landscape planning within very large management areas. Lynx metapopulation dynamics operate at regional scales. (Emphasis added.) This is yet another reason why it is imperative that transportation planning occurs before further ground disturbing projects, such as the California timber sale.

Lacking maps and adequate discussion of the connectivity issue in the FEIS and project BA, it is impossible to see the landscape features that affect connectivity and metapopulation dynamics within and between LAUs both within and outside the California Project area, a goal of the LCAS mapping requirement.

NEPA regulations at 40 CFR § 1502.24 require that “agencies shall insure the professional integrity, including scientific integrity, of the discussions and analyses in environmental impact statements”.  By failing to address population viability, the EIS fails the criteria of scientific integrity. The newly adopted NFMA regulations provide further direction in maintaining population viability.  NFMA requires that projects maintain species diversity through assessing population viability:

The failure to appropriately map lynx landscape connectivity violates the LCAS.  It is essential that consideration of landscape connectivity via “other forest cover” be coupled with consideration of “topographic features that may be important for lynx movement (major ridge systems, prominent saddles, and riparian corridors)” (LCAS at 79).  The EIS and project BA fail to address topographic features as they relate to lynx movement corridors.  

We note that lynx tracking will be conducted each winter, but only as time and funding allow. See Wildlife Report, dated 7/09/09. It would be logical to have a baseline of information before proceeding with another project that could impact lynx. By failing to adequately address lynx population viability, the EIS and project BA violate of the population viability provisions of NFMA.  NEPA requires specific steps in the face of uncertainty, such as that related to lynx population dynamics. The agency “cannot avoid NEPA responsibilities by cloaking itself in ignorance.” Fritiofson v. Alexander, 772 F.2d 1225, 1244 (5th Cir. 1985). The existence of incomplete or unavailable scientific information concerning significant adverse environmental impacts triggers the requirements of 40 C.F.R. § 1502.22. This provision requires the “disclosure and analysis of the costs of uncertainty [and] the costs of proceeding without more and better information.” Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1478 (9th Cir. 1983). “On their face these regulations require an ordered process by an agency when it is proceeding in the face of uncertainty.” Save Our Ecosystems v. Clark, 747 F.2d 1240, 1244 (9th Cir. 1984). 

Other important programmatic standards the Wallowa-Whitman NF has ignored include:

Develop and implement a plan to protect key linkage areas on federal lands from activities that would create barriers to movement.  Barriers could result from an accumulation of incremental projects, as opposed to any one project. (p. 87)

Map and monitor the location and intensity of snow compacting activities that coincide with lynx habitat, to facilitate future evaluation of effects on lynx as information becomes available. (p. 82)

The project BA also suffers to a large degree in failing to analyze the impacts of immediate, short-term impacts on lynx.  Nothing in the EIS or project BA analyzes the direct impacts of the logging activities, temporary road building, road reconstruction or the admitted use of closed roads.  The likelihood of “take” as defined by the ESA because of the resulting displacement of lynx and/or prey from preferred habitat was largely ignored by the project BA and EIS.

Many potential impacts on lynx associated with the project were not adequately analyzed, when one simply compares the LCAS to the California Project BA and EA. 

Section 2(c), U.S.C. 1531(1) of the ESA requires that the Forest Service “shall seek to conserve endangered and threatened species and shall utilize their authority in furtherance of the purposes of this chapter.”  Similarly, section 7(a)(1), 16 U.S.C. 1536 (3) requires that federal agencies shall further the purposes of the ESA by “carrying out programs for the conservation of endangered and threatened species.” In its failure to adequately address and provide measures necessary for the conservation of lynx, the EIS violates the Endangered Species Act (ESA).

VI.
LEGALLY INADEQUATE CUMULATIVE EFFECTS IDENTIFICATION, ANALYSIS, AND DISCUSSION
Appellants contend that the Unity District has failed to address cumulative effects associated with the California sale as required by NEPA and recently elucidated in the case of Kettle Range Conservation Group v. U.S. Forest Service, 148 F.Supp. 2d 1107, 1127-1135 (E.D. Wash. 2001).

Riparian Habitat:

In discussing the effects of the three alternatives to riparian habitats, the EA evaluates each alternative in a short paragraph.  EA pp.99-100.  However, the EA fails to include any cumulative effects discussion—not even a heading.  EA pp. 99-100.  Riparian areas have been seriously degraded by mining activity (as well as others including livestock) within the N.F. Burnt River drainage, within which the California planning area sits.  The fact that the Unity District is in the process of preparing a N.F. Burnt River EIS indicates the amount of significance mining has played in impacting the area.  Not only does the EA fail to include a cumulative effects section that would capture analysis and discussion of the impacts of this activity on riparian zones, the EA’s discussion of riparian habitat effects under each of the three alternatives fails to mention mining.  This is true even of Alternative A, the no action alternative, which is supposed to represent the effects to riparian areas of allowing ongoing activities to continue.  However, in discussing cumulative effects of the California sale upon fish habitat, the EA states, “Habitat degradation from historical gold mining operations is particularly severe in the area, where dredging has altered stream channels and removed fish habitat.”  See EA p.118.  Why does the EA not have a similar cumulative effects discussion containing this or similar information for riparian habitat?  Unless the Unity District is willing to conclude that no mining is ongoing in the area’s riparian areas, this level of NEPA analysis is woefully inadequate.    

Management Indicator Species (MIS):

Aside from the incoherency of being inserted into the EA at a location that is detached from other MIS discussion, the EA section discussing cumulative effects to MIS species does little more than state a general and vague conclusion of ongoing effects and then explains the sources of those effects.  This cumulative effects section begins by stating that the cumulative effects are “wide ranging”, then discusses the impacts that several non-timber activities (road construction, recreation, noxious weeds) are known to have generally or are known to have had on the area up to this point in time.  No discussion exists of whether these impacts are anticipated to continue in the future, or, principally, what cumulative effects the MIS in the area will face when either action alternative is combined with these past, ongoing, and reasonably foreseeable future activities.  

Proposed, Endangered, Threatened, and Sensitive Species (PETS):

In discussing the cumulative effects to PETS species, the EA fails to even mention mining.  EA p.111.  It is well documented that mining has occurred in the planning are since the 1800’s.  The impacts of mining on riparian areas, water quality, and habitat have been extensive.  For example, active landslides attributable to mining exist in the project area.  EA p. 140.  In many areas, however, of which PETS is but one (see also, prescribed burning and riparian habitat), fails to adequately recognize, disclose and discuss the cumulative effects of this land use in combination with the proposed timber sale and other past, ongoing, and foreseeable future activities upon the project area.

Redband trout is a PETS species that has certainly been affected and will remain affected by past, ongoing, and future mining in the area.  There is no dispute that mining is ongoing and will continue in the area, which again is why the Unity District is in the midst of preparing the N.F. Burnt River EIS for the drainage in which the California planning area is located.  In fact, in discussing cumulative effects upon other resource values, the EA is brutally honest about mining impacts.  See EA p.118 (Cumulative Effects on fish habitat) (“Habitat degradation from historical gold mining operations is particularly severe in the area, where dredging has altered stream channels and removed fish habitat.”).  Instead of disclosing this information in the cumulative effects discussion for PETS species, why does this EA instead fail to even mention mining as a cumulative impact upon PETS species?  Appellants are concerned that in the California sale planning process, the Unity District failed to accurately, honestly, and adequately evaluate the impacts of mining on PETS species, especially those most affected, such as redband trout.  If we are wrong and this analysis has been done, it was not disclosed in the EA, in violation of NEPA. 

Watershed Analysis:
The capture, storage and release of water in the N. Fork Burnt River watershed is key to protecting fisheries.  Excess flows in the spring cause channel cutting and changes to stream morphology.  Low flows in late summer inhibit fish survival, particularly of salmonids..  It is widely acknowledged in the EA that past logging and roadbuilding have damaged streams in the California planning area.  

The EA discloses that 26% of the planning area has been “regeneration cut” in the past 20 years and 39% of the area has been logged in some form.  EA p. 124.  This alone is enough to trigger excess peak flows, and other partial cuts and logging in the past 30 years is likely to have also contributed to the problems associated with created openings and peak flows. The literature suggests that created openings above 25% will result in increased peak flows.

The EA fails to disclose how much the openings will increase with the two action alternatives, after logging and in the future. The EA does state that past regeneration cuts are presently stocked, but this is not the same as hydrological recovery. The EA does not disclose the private or state condition in the same watershed, thereby failing the test of completing a cumulative effects analysis as required by NEPA.  We do not see a predictive sediment model, and the assumption that protecting RHCA’s will eliminate sediment and peak flow increases is not born out by the peer reviewed literature.

MIS and Sensitive Species:  Failure to Comply with NFMA Viability Requirements.

The Unity District has failed to protect its selected Management Indicator species, as required by NFMA 219.27(6). Maintaining viable populations cannot be done without first monitoring the trends and existing population of the species.

A recent court ruling by Chief Federal Judge James A. Parker in New Mexico reversed the Forest Service’s decision to log the McGaffey Timber Sale on Cibola National Forest alleged that baseline population data was not gathered for management indicator species as required by the National Forest Management Act (NFMA). Judge Parker ruled that the NFMA and the Cibola Forest Plan require the Forest Service to provide "population trend data" for management indicator species. 

The Ninth Circuit has noted "sensitive" species deserve special attention to protect their viability: "This duty to ensure viable, or self-sustaining, populations, applies with special force to `sensitive' species." Inland Empire Public Lands Council v. U.S. Forest Service, 88 F.3d at 757 (9th Cir. 1996), citing Oregon Natural Resources Council v. Lowe, 836 F.Supp. 727, 733 (D.Or. 1993), and Forest Conservation Council v. Espy, 835 F.Supp. 1202, 1206 (D.Idaho 1993).  The EA fails to provide, and fails to incorporate, any sort of forestwide analysis that assures that viable populations of MIS and Sensitive wildlife species still occur on the Forest following approximately 15 years of Forest Plan implementation, and fails to demonstrate that viable populations will remain on the WWNF following the implementation of the California project.

The failure of the EA to include population viability analysis represents an inability to ensure compliance with the viability provisions of NFMA. The EA admits of its own shortcoming in this regard.  When discussing MIS, the EA states, “The presence and distribution of only a few primary excavator populations are known in the California Planning Area.  Density and viability of populations are not known.”  EA p.85.  In addition, the EA states that an extensive survey for bull trout is needed.  EA p.114.  But none is planned with this EA, despite cover removal and short term impacts from logging in riparian areas.  We also contend that a viability analysis for species such as lynx, wolverine, pine marten, northern goshawk, pileated woodpecker, white headed woodpecker and elk has not been done and is needed.

Population viability analysis provides a tool for assessing the viability of populations. Ruggiero et al., (1994) state that population viability analysis (PVA) is about birth, death, immigration, and emigration rates and how environmental and ecological factors affect these rates over time. They also provide an outline for population viability analysis:

To determine the effects of the management action on population viability four major questions need to be addressed: (1) has habitat amount or condition been changed over time and space relative to the extent of the population (or individuals) of interest? (2) What is known about the ecology of the species under investigation, and how does this knowledge relate to the current management situation? (3) How will recruitment and death rates be directly (e.g. habitat loss, roads) and indirectly (e.g. by increasing the probability that stochastic events will affect population dynamics) affected by management activities? (4) Given all available information, is it possible to make an informed judgment on the effects of the management action?

The Wallowa-Whitman NF has failed to monitor the population trends of MIS, as NFMA and the Forest Plan requires. Thus the WWNF cannot know whether its Forest Plan’s snag and cavity nesting retention standards, or lack of old growth retention standards, is leading to the loss or persistence of old growth dependent and cavity nesting species in the face of large-scale logging and road building projects.  Without population viability analysis, the agency cannot know whether it has maintained viable populations as NFMA regulations require.  See 36 CFR § 219.19(a) (“establish objectives for the maintenance and improvement of habitat for management indicator species.”).  The regulations also require under 36 CFR  § 219.27 (a)(6) that the Forest Service “provide for adequate fish and wildlife habitat to maintain viable populations of existing native vertebrate species and provide that habitat for species chosen under § 219.19 is maintained and improved to the degree consistent with multiple-use objectives established in the plan.”  As the EA indicates, the N.F. Burnt River drainage, including the California planning area, have been heavily logged, mined, and roaded over the course of the past century and more.  See for example EA p. 124 (39% of the planning area logged within the past two decades alone).  Without knowledge of the current population structure of species and past species demographics, the WWNF cannot make an informed determinations that implementation of the selected alternative “may impact individuals or habitat but would not likely contribute to a trend towards federal listing or loss of viability to the population or species.” Yet, the EIS makes this determination for several wildlife species.   

The fact that the WWNF has not monitored the population trends of its old growth and cavity nesting management indicator species as required by the Forest Plan (LRMP 4-31(10)) bears repeat mention here. Considering potential difficulties of using PVA at the project analysis level (Ruggiero et al. 1994), the cumulative effects of carrying out multiple projects simultaneously across the Forest makes it imperative that population viability be assessed at least at the forestwide scale (Marcot and Murphy, 1992).  It is also of paramount importance to monitor population trends during the implementation of the Forest Plan in order to validate assumptions used about long-term species persistence (i.e., population viability) (Marcot and Murphy, 1992; Lacy and Clark, 1993).  NFMA regulations require that the forests “establish objectives for the maintenance and improvement of habitat for management indicator species.”  36 CFR § 219.19(a).  The regulations also require that the Forest Service “provide for adequate fish and wildlife habitat to maintain viable populations of existing native vertebrate species and provide that habitat for species chosen under § 219.19 is maintained and improved to the degree consistent with multiple-use objectives established in the plan.”  36 CFR § 219.27 (a)(6)

The failure of the WWNF to address population demographics and current populations of Sensitive species and MIS represents a failure to ensure the maintenance of viable populations of species. The combination of project impacts and inadequate EA analyses means that the WWNF cannot assure that viable populations of Sensitive species and MIS are being maintained, as NFMA requires. The EA thus fails to comply with NFMA’s viability requirements, and NEPA’s requirements for scientific integrity of environmental analysis.

VII.
THE CALIFORNIA SALE WILL PERPETUATE ONGOING VIOLATIONS OF WWNF FOREST PLAN / LRMP
The National Forest Management Act (“NFMA”) requires that site specific project management decisions, such as the California sale, are consistent with applicable LRMP / Forest Plans.  16 U.S.C. § 1604(i).  Recent case law echoes this requirement that the Forest Service must demonstrate compliance with relevant Forest Plan standards in its project level decisions.  Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1376 and 1377[5] (9th Cir. 1998) (“Pursuant to NFMA, the Forest Service must demonstrate that a site-specific project would be consistent with the land resource management plan of the entire forest.”).  District Ranger Jean Lavell found that the California Sale is consistent with the Wallowa-Whitman LRMP.  See DN / FONSI (08/31/01).  This finding is unwarranted.  The California EA and the Unity District’s Response to Comments themselves admit of LRMP violations, both currently and under the implementation of Alternative C, in the following areas:  
Soil Health:
The National Forest Management Act and its implementing regulations include mandates for soil protection.  NFMA requires the Forest Service to “ensure that timber will be harvested from National Forest System lands only where—soil, slope, or other watershed conditions will not be irreversibly damaged.”  16 U.S.C. § 1604 (g)(3)(E).  NFMA’s implementing regulations state, “All management prescriptions shall… Conserve soil and water resources and not allow significant or permanent impairment of the productivity of the land.” 36 C.F.R. § 219.27(a)(1).  
Due to the effects of past human activities, many areas of the Wallowa-Whitman National Forest contain damaged and detrimental soil conditions.  The California project area is an example of this condition rather than an exception to it.  

Moisture and nitrogen, which are nutrients primarily replenished through the decomposition of organic matter and root turnover, are listed as “the most limiting factors for soil productivity in the analysis area.”  EA p.141.  The Unity District, through the California Sale, proposes to impose heavy, ground based logging equipment, new skid trails, and landings on top of soils that already exceed LRMP standards, many to a significant degree.  The EA also recognizes soil compaction as “one of the primary disturbance factors in the planning area (Soil Scientist and District Personnel 2000).  EA p.143.  Soil compaction increases soil density, reduces soil porosity, and consequently affects air and water movement within the rooting zone.  EA p.149.  If compaction or other impacts reduce the infiltration capacity of soil to a sufficient degree, water runs over tip of the soil instead of percolating into the ground, thereby affecting peak flows, sediment transport, and vegetative growth.  EA p. 116.  Thus, the issue of soil health is thus linked not just to vegetative productivity, but water quality as well (via runoff and erosion).  Most soils in the project area currently exhibit moderate permeability rates.  EA p.148.  Active landslides exist in the area.  EA p.140.  Altogether, the picture of soil health in the project area is not pretty.    
Despite this, the California Sale the California Sale would impose activities known to further limit soil productivity on top of this existing picture.  The use of heavy logging equipment, skid trails, landings and road construction risks further soil compaction and the attendant water and erosion impacts, loss of root turnover, and loss of vegetative productivity.  
Soil health is the linchpin of overall forest health and productivity.  The WWNF LRMP recognizes the importance of soil health as well as the existence of current detrimental conditions across a large area of the WWNF, and in so doing, the Forest Plan directs the Forest Service land managers to place the maintenance of soil productivity at the center of all management activities.  See LRMP at 2-17 to 2-18.   The LRMP intends a general improvement in soil conditions across the WWNF, citing as an example the Regional Guide’s target of 1000 acres of soil and water improvement every year through 1990, which then tapers to 600 acres per year by the year 2030.  See LRMP at 2-18.  The LRMP rightly defines the maintenance and enhancement (or restoration) of soil productivity as a top priority over other uses on all proposed treatment units.  LRMP at 4-21.  Unfortunately, the Unity District has sacrificed soils in the interest of commercial timber harvest.

The LRMP standard directs the Forest Service to minimize detrimental soil conditions to a maximum of 20% disturbance within an activity unit, including landings, skid trails, and roads.  See LRMP at 4-21.  The Forest Service Pacific Northwest Region (R-6) has also developed policy and standards for the protection of soil health, which include the LRMP standard cited above as well as additional protective measures.  See FSM 2520.2-3, R-6 Supp.. 2500-96-1, 6/04/96. 
The WWNF LRMP standard has been interpreted by WWNF soils specialist S.W. Howes in a guidance document he published for the WWNF.  See S.W. Howes, WWNF, “Dealing with Soil Resource Issues”, p.2. In addressing the issue of how to analyze long-term soil productivity, Howes states, “Prescriptions should be designed so that detrimental impacts to soils following management activities are at least within Regional and Forest Plan standards for soil productivity protection or achieve specific soil management objectives.  Standards apply to individual activity areas (sites).  See S.W. Howes p.4.  According to Howes, the LRMP standard is to be viewed as an upper limit of detrimental conditions that should be allowed to exist in a unit after implementation of a management activity such as the California Sale.  See S.W. Howes.  With this upper limit concept in mind, the LRMP’s 20% standard should not be viewed as a soil management objective in and of itself.  See S.W. Howes, p.2.  However, this is exactly what the Unity District is doing.  Its approach, as described in more detail below, would ignore the need for any restoration or even monitoring on any sale unit unless that unit already exceeds the LRMP standard of 20% detrimental conditions.  

The Forest Service’s approach to LRMP compliance with respect to soils in the California sale area is stated as follows:

“To ensure compliance with Forest Standards, a monitoring plan for those units currently exceeding 20 percent detrimental soil conditions has been developed and is included in the EA, soil and water monitoring, pages 51-53.  If monitoring results indicate an unacceptable downward trend then a restoration plan will be implemented, page 149 of the EA.”  

“Any activity within these units would ensure that minimal additional detrimental conditions are created through adherence to soils mitigation measures.”  See Response to Comments, Appendix B, pp. 197-198; see also EA p.149.    

This approach fails to ensure compliance with the LRMP, regional standards and guidance,  NEPA, or NFMA for reasons discussed below.  But even if this approach were consistent with protection of soil health and the LRMP, it rests upon a faulty assumption.  This approach assumes that the Unity District knows how many of the proposed logging units exceed the LRMP standard of 20% detrimental conditions.  This is not so.  This lack of soil surveying is inconsistent with the LRMP and regional standards and guidelines for soils, as well as NEPA and its “hard look” and full disclosure requirements.  

The EA and Response to Comments indicate that only some of the proposed logging units within the project area have been sampled.  See EA p.141; see also Response to Comments, Appendix B, p.202.  In fact, the EA indicates that only 5 of the proposed logging units—a mere 17% of the total proposed units—have been surveyed.  See EA p.143.  Of the 29 soil transects sampled in the total project area—which again do not include sampling in many of the proposed logging units—15 transects currently exceed LRMP standards.  See EA p.143.  This means that over 50% of the sampled area already violates LRMP standards.  Three of the 5 logging units sampled already exceed LRMP standards, and the 2 others are at the Forest Plan threshold.  Moreover, soil samples taken near but not within many of the additional proposed logging units already exceed LRMP standards.  Yet, the California EA includes no soil restoration plan.  This evidence should at least compel the Forest Service to sample individual logging units, as required by the LRMP and interpreted by Howes.  However, the Unity District did not even take this first step.  This is a violation of NEPA, as recently indicated in the case of Kettle Range Conservation Group v. U.S. Forest Service, 148 F.Supp. 2d 1107, 1125-27 (E.D. Wash. 2001).  

As stated by S.W. Howes, the LRMP does not necessarily require detailed soil sampling in every unit.  But, the Howes guidance certainly does not support performing no evaluation at all of an activity area, even with an ocular estimate, especially where limited sampling in other areas has already revealed detrimental soil conditions.  In fact, as stated earlier, Regional and Forest Plan standards apply to individual activity areas (sites / units).  See S.W. Howes p.4.  And, a power-point presentation handout from S.W. Howes, obtained during his visit to the Wallowa Valley Ranger District on May 11, 2001, states that on-site soil evaluation (ocular not overly detailed) needs to occur on all activity areas.  The California EA, however, fails to perform even limited evaluation on all proposed logging units by its own admission.  Unless the District wants to assume that these units exceed LRMP standards and therefore should receive a restoration focus, this is not acceptable, especially in an area where limited soil sampling has revealed significant soil health problems.  Such an approach does not comport with NEPA “hard look” requirements, the LRMP, the FSM, and the Howes guidance.  
Where LRMP standards have already been exceeded in an area, as is the case within much of the California planning area, the LRMP standard and Howes guidance are clear:  No additional soil damage can be created.  See LRMP at 4-21; S.W. Howes p.6.  Both documents also speak to the need for alteration of proposed logging activities and the development of restoration treatments.  See LRMP at 4-21; S.W. Howes p.6.  The Unity District apparently does not understand this approach.  Despite making the determination that soils in survey classes 3, 4, 5, and 6 are considered to exceed LRMP standards (EA p.141), the EA states, “Planned management activities must minimize additions to soil class 3, 4, 5, or 6 damage and provide for restoration measures when and where they are appropriate (Wallowa-Whitman Forest Plan, Page 4-21).”  See EA p.149 (emphasis added).  This is not what the LRMP requires.  It is correct that the LRMP speaks to the minimization of detrimental conditions.  But it places a cap on detrimental soil conditions, stating that the total acreage detrimentally impacted is not to exceed 20%.  LRMP at 4-21.  Where these detrimental conditions already exceed 20%, the LRMP requires the consideration of restoration treatments.  The California sale, however, would allow an increase in detrimental conditions in these units, and it does not propose any restoration work or even a restoration plan for existing detrimentally compacted units.  
The EA concludes that soil compaction is not anticipated to measurably increase in the sale units because of prescribed mitigation measures.  EA p.149.  This mitigation plan, however, does not specify that logging over slash, frozen ground or 24” of snow will be required to protect against soil damage in units already near, at or beyond LRMP soil standards, even though these methods are commonly implemented on other sales.  EA pp. 48, 49.  It does not specify any particular harvest and skidding equipment to be used in order to minimize damage to soils, even though the EA itself recognizes that wide variations in soil compaction can occur depending the type of equipment used.  EA pp. 48, 49, 149.  And the mitigation plan only requires logging on existing skid trails “wherever practical”.  EA p.48.  Where this practicality isn’t met, pre-designated skid trails will be used.  EA p.48.  The fact that a trails are pre-designated, however, does not mean this will avoid additional soil impacts.  It only means that new trails will be machined into the earth at pre-determined spatial intervals in hopefully the most sensible locations.  

The EA’s conclusion over the effectiveness of the mitigation plan flies in the face of reality, the best available science, NEPA, and sound decision making under the Administrative Procedures Act.  Even the EA admits that logging units already near or exceeding LRMP standards “could experience a 3 to 5 percent increase in detrimental conditions (McIver 1996).”  EA p.150.  This is true even with the availability of existing skid trails and landings.  EA p.150.  Moreover, this 3-5% increase potential is the best case scenario rather than what is expected.  EA p.150 (“Adherence to the soil mitigation measures is integral to the validity of this assumption [of a 3 to 5 percent risk of increased detrimental conditions].”).  The use of only existing skid trails is unrealistic and impossible given the California sale’s design.  It is unclear why the soil report states that units with detrimental soil conditions at or near Forest Plan Standards  could experience a 3 to 5 percent increase, while those currently exceeding Standards would only experience a “minimal” increase.  In addition to acknowledging the development of new skid trails in the area (EA p.117), the EA also discloses that temporary and short-term roads will be built, meaning the organic layers will be displaced and likely compacted.  It appears as though the future impacts of these roads were not included in the soil compaction analysis for Alternative C.  The California Sale would not obliterate and subsoil any existing roads in the project area, so no arguable counterbalancing action to new road construction would occur.  The soils that are under slash piles and landings are also not included in the project analysis.
Maintenance and restoration of soil productivity, which the LRMP requires, are distinctly separate concepts and objectives from that of mitigation, which is all the California EA proposes to do.  Mitigation alone will not prevent additional impacts to detrimental soils in the project area and assure LRMP and NFMA compliance.  As stated by Appellant ONRC, “Mitigation should not be used as an excuse for violation of the regional soil guidelines.”  Even if one ignores the additional impacts that this sale will impose and assumes the best possible mitigation circumstances, these mitigations will at best work to maintain existing conditions and impose little to no further damage.  Instead of avoiding areas that are already exceed LRMP standards and are naturally recovering from past soil impacts, the California Sale only proposes to mitigate against future damage, while hoping not to stall natural recovery.  Maintenance of existing detrimental conditions through mitigation, however, will not assist those units already beyond LRMP standards.  Restoration is needed, as contemplated by the Forest Plan.  
As for restoration, the EA documents evidence of ongoing natural recovery across the project area.  See EA pp. 143, 149 (“Evidence of old compaction (plated surface soils) is being ameliorated by the established rood systems of pine grass, arnica, various clovers, yarrow, woods snowberry, and tolerant conifers.”).  In the face of ongoing natural recovery, the Unity District essentially proposes to forge ahead with further impacts to already excessively impaired soils.  Under the Unity District’s approach, logging would occur on units that already exceed LRMP standards, hopefully under all of the mitigation measures, and soils would be monitored to assure that “prescribed levels are not exceeded during sale operations.”  EA pp. 51-52; 150.  If disturbance levels are exceeded, this will be documented and appropriate contract action taken to address the situation.  EA pp. 51-52.  In units where disturbance levels (LRMP standards) have already been exceeded prior to logging under the California Sale, this means that additional compaction and damage will be tolerated and then documented.  What the appropriate “contract action” may be in this instance remains unspecified.  Contract provision 6.6 is mentioned as mitigation for soil compaction, but we do not see any mention of what this is in either the EA or soil report.  EA p.47.  The only response the EA specifically indicates for a likely situation such as this is that a site-specific restoration plan will be developed if the monitoring discussed above indicates “an unacceptable downward trend.” Restoration is needed now, not after the California sale subjects the unit to additional soil damage.   Given that the WWNF LRMP has been in effect for a decade, when will the LRMP standards for this watershed be met or even attempted?

Moreover, the post damage approach only applies to those units currently exceeding LRMP soil standards.  EA p.149 (“To ensure compliance with Forest Plan Standards, a monitoring plan for those units currently exceeding 20 percent detrimental soil conditions has been developed and is included in Chapter II, soil and water monitoring.”).  Again, only a handful of the California Sale’s total units have been surveyed for existing soil conditions.  On those unsurveyed units, a monitoring plan will apparently not exist, and therefore, the implementation of even a post-sale / post-additional damage restoration plan will not exist.  Even if unsurveyed units will be monitored, which the EA does not indicate, monitoring during and/or after the sale is largely meaningless without baseline data on the pre-sale soil condition of a unit.  This should further compel the Forest Service to sample soils on all units to be logged, or at least those it plans to monitor.  Finally, there is no assurance in the California Sale EA, Response to Comments, or Decision Notice that any restoration plan eventually developed will enjoy any funding source or have any promise of actual implementation.  

Appellants have raised the issue of damaged soils for years on the Wallowa-Whitman National Forest.  We invite the Reviewing Officer to inspect the record and the ground, and find one instance of successful mitigation for soils that this Forest has done after a timber sale has already taken place.  In sum, the California EA and DN 1) fail to adequately evaluate soil conditions within the project area; 2) fail to include any alternative or project activity directed at restoring already degraded soil conditions until after further degradation occurs; and 3) impose additional soil impacts (through heavy, ground-based logging equipment, skid trails, landings, and roads) without sufficient mitigation to ensure against additional damage to soils that already exceed LRMP standards but are naturally recovering. Appellants contend that the California EA and DN, and the soils approach and analysis it reflects, violate the LRMP, regional policy and standards, the FSM, guidance provided by S.W. Howes, and NEPA.  Further, allowing additional compaction, when about half of the California planning area is currently at or exceeding soil compaction standards is a violation of the NFMA mandate to not allow significant impairment of soil resources, 36 C.F.R, § 219.27(a)(1).
Roads:

The EA describes the existing condition within the California planning area as follows:

 “Past timber harvest has reduced the overall availability of LOS habitat in the California planning area.  It has also created a matrix of managed forest with only islands of original habitat.  The legacy of this treatment is a road system that covers every section of the planning area. . . .  Even with[in] the existing LOS there are a few large, intact areas—roads transect or run adjacent to many of the larger areas.”  EA p.98.  

The Unity District readily admits that the current density of open roads in the project area exceed LRMP goals and direction.  See EA at 83, 84; see also Response to Comments, Appendix B, p. 191.  Current open road densities across the project area average 3.4 mi./square mi., and this density is not expected to be reduced under the California sale.  EA p.7, 61.  This estimate does not include the miles of unclassified and uninventoried roads in the area have been illegally constructed and impact water quality, wildlife, and soil.  Nor does it contemplate impacts from roads that, while designated closed, are in reality open and used by motorists.  

The WWNF LRMP sets direction for open road density management for MA 1 designated management areas at a maximum of 2.5 mi./square mi. and establishes a 1.5 mi./square mi. standard for MA 3 areas.  LRMP 4-56, 4-60.  In the California planning area, densities in MA 1 are now and are expected to remain at 4.2 mi./square mi., well in excess of the LRMP standard.  EA p.36.  Both MA 3 and 3A management designations exist within the project area.  They currently contain and will retain road densities of 4.7 mi./square mi. and 2.3 mi./square mi. respectively, well in excess of the LRMP standards for these areas.  EA p.36.  The LRMP requires Forest Service decision makers to “meet the specific open-road density guidelines” for individual management areas unless the decision maker determines an exception is needed to satisfy management objectives through the NEPA process.  LRMP 4-35.  

Instead of following this direction and moving in the direction of density reduction, the California sale would actually increase road density in the area.  The sale would also open currently closed roads for timber purposes.  While the additional .5 miles of road and any road opening that Alternative C proposes is designated as temporary, it is well known that road effects persist long after construction and beyond the date a road is closed (Christensen et al. 1993; Leptich et al. 1993, Schommer 1999).  In an already over-roaded area, this is not acceptable.  Without a documented exception to the LRMP’s direction to meet road density standards for various management areas, the LRMP clearly directs the Forest Service to “[a]nalyze projects which will require construction of new roads or which require opening old roads, with the intent of meeting specific management area road density guidelines during the activity.”  LRMP 4-36.  “Decisions to leave open road densities greater than the guidelines are expected to be the exception rather than the rule.”  LRMP 4-35 (3/).  Appellants believe the Unity District has violated the LRMP by deciding to maintain an already excessive road density across the California planning area--without making any attempt to close and/or obliterate any roads and without any promise of eventual compliance--while implementing yet another timber sale in what the EA admits has been a heavily logged area (EA p.124). 

The Unity District, while recognizing that road density problems are normally addressed during the timber sale planning process, states that addressing open road density on the California planning area will instead occur during the N.F. Burnt River Placer/Lode EIS.  EA p.7-8.  The basis for putting off this issue is stated as “many of the roads in the California Planning Area are required to access mining claims and private property.”  EA p.8.  This form of reasoning does not qualify as an exception to the otherwise applicable road density standards necessitated by the attainment of management objectives, as contemplated by the LRMP.  Maintaining access to private property and mining claims may be a general management objective, but it is not defined in this EA as a management objective for the California sale.  More importantly, there is no reason the Forest Service could not close and obliterate some roads in the project area, thereby reducing open road density, while also providing access to private land and mining claims.  A look at any of the maps in the EA indicates that ample roads exist in California planning area for the Forest Service to close and/or obliterate if it chose to do so.  The LRMP actually supports in a situation where LMRP guidelines have already been exceeded, saying, “Implement open road density guidelines as opportunities arise.”  LRMP 4-36.  Appellants contend that the opportunity is coming soon with the Lode EIS – and this sale should be deferred until that EIS is completed.

Lastly, many of the mining claims in the N.F. Burnt River watershed, and possibly the California planning area, are invalid.  Maintaining open roads (many of which were illegally constructed or extended by miners) to invalid claims is not a valid management objective.  The Unity District has stated that the issue of whether a miner has a valid claim is beyond the scope of this EA.  See Response to Comments, Appendix B (Continued), p.211.  Appellants disagree.  If roads are being maintained in this EA ostensibly because they access mining claims, the legality of those claims are at issue.  If the Forest Service wants to treat the issue of claim validity as part of a different process, such as the ongoing N.F. Burnt River Placer Lode EIS, appellants can agree to this so long as decisions contrary to LRMP standards and irreversible commitments of resources are not made as part of the California sale EA.  In other words, as argued earlier, the sale should at least be placed on hold until a roads analysis and claim validity analysis has been completed through the Unity District’s desired process:  The ongoing EIS.  Otherwise, the Unity District is committing to ongoing LRMP violations and the expense of irretrievable resources on maintaining and enhancing roads within the California project area that information gathered during the EIS process may very well indicate should not even exist—either because density and claim validity analysis show that 1) open road density concerns argue for closure and/or obliteration, 2) certain roads were constructed illegally, or 3) certain roads access invalid mining claims.  

The Unity District’s lack of meaningful action on current road density is especially inexcusable in light of findings that the District itself makes in the California EA.  For example, in discussing wildlife impacts to elk, a Management Indicator Species, the EA states that “elk vulnerability must be considered in order to meet the management objectives for elk herd composition outlined in the Forest Plan.”  See EA at 81.   In the same section, the EA links the issue of road density in the California planning area to that of elk vulnerability, stating, “This high open road density [within the California area] is the most important factor contributing the low HEI [Habitat Effectiveness Index] score and could contribute to elk vulnerability. . . .”  See EA at 81.  And in the same paragraph as the above quoted language, and after stating that current elk cover to forage rations in the planning are do not meet the objective for optimal ratios, the EA states, “Open road densities are often the easiest and most effective habitat attribute to manage since cover and forage criteria may take many years to meet the desired future conditions.”  See EA at 81.  Instead of respecting this information and closing existing excessive roads for the benefit of elk, the California sale does precisely the opposite by imposing the loss of additional cover by logging in elk summer and winter range and maintaining excessive road densities.  What’s more, the Unity District does so in the face of the LRMP’s direction for MA 3a land (elk summer range), which clearly directs the Forest Service to close roads in order to achieve the 1.5 mi./square mi. road density standard on summer range.  LRMP 4-60 (“On summer ranges this will require physically closing roads”).  

Thus, despite the existence of 1) excessive open road densities in the project area (beyond LRMP standards); 2) planned logging in MA3 and MA3a areas; 3) ongoing detrimental impacts of open road densities to elk habitat and water quality; 4) LRMP direction to meet specific management area density standards during (not after) project activities, and to close roads where the opportunity exists; and 5) the EA’s admission of the relative ease of managing road density to improve elk habitat, the Unity District has decided to do nothing about road densities through the California EA.  Instead, the District proposes to defer any action on roads until the completion of the roads analysis and EIS for the N.F. Burnt River drainage.  When the completion of this EIS and implementation of road density modifications will occur is unknown.  In the meantime, the Unity District proposes to proceed with a timber sale that will perpetuate and likely increase road-related resource impacts by constructing more temporary road and maintaining road densities in excess of LRMP standards, to the detriment of wildlife, water quality, and soil.  This approach fails to meet NFMA and LRMP requirements.  

The basis of the Unity District’s decision is that existing roads are required to access private land and mining claims.  Appellants have no doubt that some roads are necessary for these objectives.  But, even assuming all mining claims and the construction of existing roads in the area are legally valid (which we do not believe to be true), the Unity District still has a present opportunity to make great strides towards LRMP compliance trough the California EA by closing and/or obliterating roads not needed for private land or mining claim access.  Instead of deferring the issue of road density reduction to the ongoing N.F. Burnt River EIS processes, the Unity District should either 1) take action in meeting LRMP road density standards now, or 2) defer the California Sale until the completion of the ongoing EIS process.  
Snags and Down Wood:

The California EA accurately summarizes its NFMA obligations with respect to snags and down wood as follows, “To accommodate viable populations of all primary excavators, it is important to provide snags in all stages of decomposition, evenly distributed across the forested landscape, in time and space, and in a variety of tree species and sizes.  Current Regional Forester’s Amendment #2 direction is to maintain snag densities at the 100% population level for primary cavity excavators.”  EA pp. 85-86. 

EA concludes that there will be no negative cumulative effects on primary cavity excavator habitat so long as Forest Plan (Amendment #2) standards are met.  The EA then asserts that the LRMP will be met and that primary cavity nester habitat will actually improve in the long-term because the sale will maintain green tree replacements of snags over 21” dbh at the 100% level and because 2.25 snags per acre will remain after all logging and burning is completed.  EA p.88.  The EA gives no explanation or assurance, other than a bold-faced assertion, as to how it will ensure these requirements are met.  In fact, the EA’s conclusion flies in the face of other admissions in the EA.  

First, the EA admits that the Unity District has not even calculated the snag and down wood densities in the planning area.  EA p.85.  This is required at least by NEPA’s “hard look” requirement if not NFMA’s viability requirement.  To base relevant wildlife and LRMP compliance conclusions on a foundation that lacks baseline knowledge of existing conditions is legally inadequate.  Second, based on indications from ocular estimates (which is not the same as an actual snag/down wood calculation) that have been done in the planning area, the EA states that “snag and down wood levels are below that needed by primary cavity excavators and below the standard specified in the Forest Plan Amendment (Screens).”  EA p.85.  Lastly, the EA itself admits that Alternative C would reduce the recruitment of snags and down woody material in the mid to long term.  EA p.97.  Mitigation measures only ensure the maintenance of snags over 10” at existing levels, which are already estimated to be below LRMP standards.  EA p.47.  

Even ignoring the above EA contradictions, the proposed snag retention rate of 2.25 per acre and maintenance of 10” snags at existing levels is inadequate.  First, the EA does not indicate whether this retention rate applies to large snags only (21” and greater dbh) or all snags within a given acre.  Second, Forest Service and ICBEMP science that has been incorporated into other timber sale EA’s prior to the California EA indicates that this retention rate is inadequate.  See Wolf EA, Wallowa Valley District, WWNF, p.57 (May 2001) (“More recent screen recommendations now recommend maintaining 100 percent population potential of snags for woodpeckers which has been found to be a minimum of 4 snags per acre (Bull, personal communication. 1995).”).   Where existing large snag levels are low, such as in the California planning area, ICBEMP recommends snag retention at two trees per acre greater than 21 inches dbh AND eight trees per acre greater than 12 inches dbh for dry forests. 

In the end, the Unity District has no basis for its conclusion that Forest Plan standards will be met with respect to snags, and certainly has no basis for the conclusion that snag (primary cavity nester) habitat will actually improve rather than be negatively affected under Alternative C.  

Presently, snag and down wood levels are expected to be in violation of the Forest Plan.  Post-logging and burning, Alternative C is expected to reduce snag and down wood recruitment will be reduced in the mid to long-term.  Therefore, Alternative C presents no net gain for snags and down wood at any anticipated point in time, and the EA fails to demonstrate that Forest Plan standards will be met now or into the future, in violation of NMFA.  The EA does not even based on a calculation of how much snag and down wood habitat currently exists in the planning area, in violation of NEPA.  Finally, related to the issue raised in this section but discussed previously in this appeal is the issue of whether the NMFA’s population viability requirement is being met under Unity District’s approach here, as well as across the WWNF.  

RELIEF REQUESTED

Appellants find the California EA and DN are lacking in the following respects, and request the following relief: 

1.
Fully develop and analyze the no-logging restoration alternative, showing the costs and benefits so that Alternative B can be legitimately compared with Alternative C.  Provide a full disclosure of market and non-market costs and benefits associated with the California Project;

2.
Defer the California project and Decision until the Roads Strategy Analysis / transportation plan has been completed for this area, as well as the Burnt River Place/Lode EIS.

3.
Analyze the soil conditions, including compaction and productivity, in the proposed sale units and do not allow any further ground disturbing activities in those units until it can be shown that proposed activities will truly mitigate soil damage such that LRMP standards will be met.  

4.
Correct the deficiencies in the analysis of Historic Conditions, using the entire set of data that is available, including tree ring fire scar analysis, USGS reports, repeat photography, logging records, etc, not just one set of data from1930. 

5. Adequately perform cumulative impacts analysis in currently deficient areas of the EA. 

6. Explain the relationship of the California project to the Federal Wildlands Fire Policy, and disclose which parts of the project area will be designated as natural fire areas, and which areas will have natural fires suppressed. Disclose the short and long term effects of the alternatives on fire risk and fuel loads.

Until the above Relief is granted, appellants ask that the California timber sale DN and EA be withdrawn.  We find there are significant and controversial impacts that must be disclosed to meet the requirements of NEPA.

Dated, this 22nd day of October 2001

For the appellants,

Mike Petersen
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