CAET-USDA, Att. Planning Rule Forest Service USDA PO Box 7669 Missoula, MT 59801





December 8, 1999





Dear Planning Committee:





Thank you for the opportunity to comment on the proposed NFMA planning regulations.   American Wildlands has a twenty year history of working with the National Forest Management Act and its implementation regulations to plan for the restoration and protections of natural resources on Forest Service lands in the American West.  While there are some improvements to the NFMA planning regulations, such as the language emphasizing ecological sustainability, scientific integrity, and economics which includes non-extractive economic values, AWL believes that the proposed regulations have weakened some key standards and guidelines and must be significantly improved to adequately protect the natural integrity of our public lands. We have many concerns with the proposed regulation changes, specifically with the increased discretion for NF managers, the encouragement of unlimited salvage logging, the use of local collaboration to initiate projects, and the viability language for animal populations.





One significant flaw in the proposed regulations is that they have not been updated to address current pressures and issues on public lands.  The regulations still emphasize timber production and sustainability, but fail to address public use and recreation, grazing, oil and gas leasing, mining, and other uses that dominate specific National Forests far more than timber harvest.





The National Forest Management Act states, "recognize the fundamental need to protect and where appropriate, improve the quality of soil, water, and air resources" (16 U.S.C. 1602).  Soil and water sustainability are addressed in the "ecological sustainability" section (Sec.219.20), but the NFMA regulations do not sufficiently address any standards or guidelines to protect air resources.





NFMA also specifies "procedures to insure that land management plans are prepared in accordance with the National Environmental Policy Act of 1969, including, but not limited to, direction on when and for what plans an environmental impact statement required under section 102(2)(c) of that Act shall be prepared . . ."  Much of the language in the proposed regulations is written as "should" but should be changed to "shall" or "must" so that the regulations do comply with NEPA.  For example, the regulations state, "The participation of citizens should be encouraged from the beginning and be maintained throughout the planning process.  The public should be offered an opportunity to participate in activities such as, but not limited to, assessments, issue identification, implementation, and monitoring"


(219.2(d)(2)).  In this case, due to NEPA requirements for public participation, the public "shall" be offered this opportunity.





Sustainability Largely, the goal of the NFMA planning regulations is to maintain and promote sustainability.   Goal #1 states, "Planning must be directed toward assuring the ecological sustainability of our watersheds, forests, and rangelands" (219.2(a)(1)).  The regulations also instruct that "[w]ithin a context of sustaining ecological systems, planning must take generous account of compelling local circumstances" (219.2(b)(2)).  It is here that we find the rub that exists on all of our public lands: how do we simultaneously provide for integrity of the land and for people?  We are concerned that the regulations do not have enough strict standards to provide for the ecological sustainability of the land, but rather give increased discretion to agency managers to take into account as much as they want and from whatever perspective they want the "compelling local circumstances."





Sustainability will be assessed in broad and local scale assessments.  Why was local and broad-scale assessment adopted in the planning regulations rather than the fine and course-filter approaches recommended by the Committee of Scientists?  A broad scale assessment is "a synthesis of current scientific knowledge."  It is not a decision document and does not make recommendations (i.e., desired future conditions), correct?  A local analysis can provide for the gathering of new information which can be used in the development of site-specific projects.  What does this mean?  Will the local analysis serve as a means of determining desired future conditions and specific project needs?  If so, it must be a NEPA document.





219.19 states, "To achieve sustainability, the first priority for management is the maintenance and restoration of ecological sustainability to provide a sustainable flow of products, service and other values from these lands . .


."  Certainly, this should not read that the first priority of ecological sustainability is to provide products and services?  This should be reworded so that wildlife habitat, water quality and other priority management objectives are not ignored.





Ecological Sustainability The regulations require the FS to "[a]nalyze viability of each species known to be at risk . . . However, if risks to viability are considered to be high, collection and analysis of additional information, commensurate with risk levels, may be necessary" (219.20(a)(8)). When are risks to viability considered to be high?  The regulations should read that collection and analysis of additional information will be necessary.  There should also be a standard incorporated into this section which disallows further impact to any species at a high risk of extinction.  A project action would have to result in a beneficial or no impact.





The regulations recognize the "incomplete information, scientific uncertainty, and variability that is inherent in complex ecological systems."  However, when there is not enough information available, the planning regulations should require the precautionary principle and disallow any actions that may impact species.





The proposed regulations states that Forest Service plans and project decisions must "provide for ecological conditions such that there is a high likelihood of maintaining viability of native and desired non-native species over time . . ." (219.20(b)(8)).  Crucial to this statement is a definition of what "high likelihood" means.  We would like this well-defined in the final regulations.





We believe that the fact that viability will be considered for all native species, rather than just for vertebrate species is a vast improvement.





Social and Economic Sustainability In conducting broad-scale or local assessments, the responsible official should consider "[o]pportunities to provide social and economic benefits to communities through natural resource restoration strategies" (219.21(b)(2)).


The language in the social and economic sustainability section implies that the economic assessment will consider more than the old, extractive product-oriented economics.  The mere presence of roadless and wilderness lands has contributed greatly to local economies in the Northern Rocky region.   Numerous studies by both government and private researchers have shown that these areas have greater economic value if left in their current, wild condition.  In 1996, the Forest Service spent $95 million to construct and reconstruct roads, as well as $4.3 million to remove roads no longer in use.  The Forest Service can only afford maintenance on 18% of its roads, and would require an additional $8.5 billion to restore the rest. It is far more profitable to maintain roadless areas than to maintain roaded areas on public lands.  Changes in the nation's economy also indicate that roadless areas will benefit local economies in most areas far more than extractive uses. The roles of extractive industry in the region, in fact, has declined significantly in the last few decades.  The USFS's Status Report for the Interior Columbia Basin concludes, "Natural resource production plays a relatively small role in today's regional economy: just 4 percent of the total area's employment depends directly on timber, grazing, and mining."


There has been a significant decline in timber logged from public lands.


"Timber harvest in the Basin currently accounts for 10 percent of total United States harvest, down from 17 percent since 1986 and is expected to decline to 5 percent by the end of the decade."  This projected trend indicates the West's decreasing dependence on extractive industry for local and regional economies.  Coupled with the high cost of developing projects in areas with high ecological integrity, the additional costs of Endangered Species Act protection, stream restoration, and conservation planning must be considered in economic analyses.  Clearly, the economic values of public lands are changing.  The proposed regulations must clearly spell out how these new, non-extractive values must be considered when providing for economic and social sustainability.





Discretion A lot of the language in the proposed regulations is vaguely worded (and sometimes explicitly stated) so that the FS manager has the discretion to follow or not follow the standards and guidelines.





The planning regulations state, "Effective planning should restore and maintain the trust of the American people in the management of the national forests and grasslands" (219.2(d)(v)).  The language in the proposed regulations allows for so much discretion, and so many "shoulds" and "mays"


rather than "wills" and "musts."  The language is worded in a way that does not ensure compliance with state and federal environmental laws, regulations, standards, and guidelines.





Section 219.5 gives the responsible official "discretion to chose [sic] the method and determine the scope of the collection of new information."  In order to ensure thorough and rigorous methodology, the requirement of collecting new information should be better explained to agency managers.


Numerous legal challenges have resulted in stricter requirements for the agency to use when completing a thorough, scientifically-sound analysis and methodology.  This case law speaks to the need for the agency to have stricter guidelines for the determination of the methodology and scope of the collection of new information.





219.4 gives the responsible official discretion to determine whether a topic of general interest or concern is appropriate for further consideration.


What will prevent an official from ignoring topics that are contentious, such as off-road vehicle use?





In 219.10(b), the responsible official may exempt activities or uses authorized by existing permits, contracts, or other instruments from application of new or modified plan decisions.  Giving exemption power over these activities is arbitrary and capricious and may keep uses or areas inconsistent with Forest Plans and national direction.  It also prohibits review to check compliance with environmental regulations.





In both broad-scale (219.22(a)) and local scale (219.22(b)) analyses, the responsible official has the discretion to use independent, scientific peer review.  Discretion can be used





Salvage Logging Section 219.28(d) states, "To achieve the desired conditions described in applicable land and resource management plan decisions, the salvage or sanitation harvest of timber is permitted on all National Forest System lands except on those lands where timber harvest is prohibited by law."


This language evokes the 1995 emergency salvage rider.  What is the intention of this language?  Salvage harvest must be evaluated and deemed compatible with environmental laws and regulations.  It must receive the same level of review as other types of harvest methods.  It certainly does not warrant its own mention in the regulations.





Collaboration A significant difference between the old and new planning regulations is the emphasis on collaboration with locals.  The old planning regulations focussed on the availability of documents for the public and the need to coordinate with landowners, tribes and agencies.  Certainly, as science insists that FS land managers "think big" when planning and look beyond FS boundaries, collaboration with adjacent landowners (whether private or public land) is essential.  But the new planning regulations promote much closer relationships with local citizens and organizations, so that even the landscape goals, desired future conditions, are developed by collaborative groups rather than by FS staff.





The proposed regulations state, "Planning organizes around a collective vision of the desired condition.  Developing a collective vision of future landscape conditions and the uses, products, values, and services that will be provided by these conditions represent the best hope for a coming together of the people and groups that care about the national forests and grasslands . . ."  (219.2(e)(2)(I)).  The planning regulations also mention "collaboratively developed landscape goals" several times.  Please explain how landscape goals will be collaboratively developed and what role science will play in the collaboration process.





The responsible official "[s]hould seek to initiate or see to join on-going collaborative efforts to develop or propose landscape goals for ecological units that may be associated with National Forest System lands."  For projects that are solely on National Forest lands, the responsible official should not seek to join on-going collaborative efforts to develop or propose landscapes goals.  For both types of projects, landscape goals should be based on science, not special interest collaboration.  Any cooperatively developed landscape goals can not replace or take precedence over the goals, standards, objectives, and desired conditions in the Forest Plan unless the Fores Plan goes through revision or amendment in compliance with NEPA.





AWL is concerned about the use of local advisory committees.  Public lands must be recognized as national public lands, and additional power over the decision-making process should not be awarded to local people.  Local knowledge can be very useful and should be solicited, but advisory committees should merely be an informational resource, not a strong voice in the decision-making process.





Project decisions The planning regulations aim to incorporate new information and unforeseen events  "where decisions are adapted, as necessary, to new understandings"


(219.2(e)(1)).  Does this mean that a decision could be "adapted" after NEPA was completed?





The regulations states that "[w]ithin 3 years from the effective date of this rule, the responsible official must, subject to valid existing rights, and to the degree appropriate and practicable, make site-specific project decisions in conformance with Sections 219.3 through 219.10" (219.35(e)).


Is this a timeline for Forest Plan revision?  Or shall decisions be made within 3 years under old Forest Plans?





Historical Range of Variability The draft rules use the historical range of variability (HRV) as a benchmark for evaluating and restoring ecosystem integrity.  HRV attempts to aim a landscape back to pre-European settlement conditions.  What HRV often fails to consider, however, is how during the time of pre-European settlement, there were significant fluctuations and changes in landscape conditions.  If using HRV as a benchmark, the Forest Service should develop national methods and standards to determine how the "best available science" can be used to determine the historic range of variability.  Because ecologic conditions were sometimes exploited and severely degraded by Native American tribes, relying on pre-European times as a benchmark can be problematic.  The Forest Service should aim to protect the areas with the highest ecological integrity and aim desired future conditions to meet the high quality habitats found in roadless and Wilderness areas.





Water Quality The proposed regulations propose that part of the Forest Plan revision process includes developing "a priority list of specific watersheds in need of protective or restoration measures" (219.9(b)(4)).  This statement should refer directly to the Clean Water Act requirements to identify and create Total Maximum Daily Loads (TMDLs) for waterbodies.  The Forest Service is required to comply with state and Federal water quality standards.


Therefore, it is necessary to disclose any water quality limited segments (WQLSs), as listed in the Clean Water Act (305(b)).  These waterbodies should be protected from any additions of pollutants that have caused their impairment.  The Clean Water Act imposes requirements on national forest activities by directing the Forest Service to comply with state water quality standards. (See Northwest Indian Cemetery Protective Ass'n v.


Peterson, 795 F.2d 688 (9th Cir. 1986), and Oregon Natural Resources Council v. U.S. Forest Service, 832 F.2d 1489 (9th Cir. 1987)).   Water quality that does not currently meet state water quality standards must be improved. This requires working in conjunction with DEQ in developing a Total Maximum Daily Load (TMDL) for any WQLSs.  The Forest Service is obligated to work with the state to develop TMDLs; this should be emphasized in the planning regulations.





The planning regulations provide for the protection of water resources and ensure compliance with the Clean Water Act.  The regulations also require the identification of current and foreseeable future Forest Service consumptive and non-consumptive water uses and quantities, and the water rights needed to maintain or restore watershed integrity, including instream flow needs.  How will this identification process work?  Will it occur in conjunction with the Forest Plan, annual monitoring report, or in landscape assessments?





The proposed regulations identify critical watersheds as a special designation (219.27).  Please define what a critical watershed is and how it will be assessed and designated in the amendment or revision process.





Suitability The proposed regulations state, "Identify lands currently classified as not suitable for timber production (sec.219.28(b))" (219.9(b)(5)).  We suggest that the sentence be reversed and that rather than classifying lands a not suitable, suitable lands should be classified.  This should also be linked to 219.7© "Designation and identification of suitable uses and designation of special areas in all or portion of the plan area."





Because suitability "should be based on assessments, other analyses, monitoring and evaluation results or other information," will it be considered as a monitoring item and be addresses annually?  If there is no specific time or place to re-assess suitability, it will not likely occur.


Suitability should be addressed in the annual monitoring report and any changes identified would be addressed in a Forest Plan amendment.





The responsible official must identify lands where timber harvest is permitted, including "(1) Lands where timber harvest is an objective"


(219.28(b)(5)).  Why would timber harvest be the dominant objective for an area?  The USFS seems to have two minds about timber harvest: as a  tool or harvest for its own sake.  All timber harvest should be completed as section (2) designates: "lands where timber harvest is permitted to maintain or restore ecological integrity of the land, to protect other multiple-use values, or to achieve the desired vegetation condition identified in planning documents" (219.28(c)(2)).





Monitoring and Evaluation "Monitoring and evaluation aids in the identification of topics of general interest or concern, the development of assessments, and in the amendment or revision of land and resource management plans or in the selection of site-specific projects" (219.11).  The planning regulations also state that "the responsible official must provide appropriate opportunities for the public to b involved in monitoring and evaluation as well as utilize scientists in monitoring and evaluation as described in Sec. 219.22(c)"


(219.11(b)).  This can not supersede NEPA regulations (and other NFMA regulations) that determine public involvement in "the development of assessments and in the amendment or revision of land and resource management plans or in the selection of site-specific projects" (219.11).  Appropriate opportunities must be in compliance with these regulations.





The regulations also detail that "a project shall not be authorized unless there is a reasonable expectation that adequate funding will be available to complete any required monitoring and evaluation" (219.11(c)).  What will happen is the funding is not received?  The regulations should offer some guidelines for how, perhaps, other projects or actions in a planning area should not be completed until monitoring and evaluation are completed for a past project that did not receive immediate funding.





The monitoring and evaluation report will contain "[a] list of amendments, revisions, and summary of appropriate outcomes, products and services, and budgetary trends related to the achievement of desired conditions"


(219.11(d)(5)).  Will the amendments and revisions listed be only those that had been authorized in the past year?  Or does this mean that the monitoring information will result in a list of proposed amendments, revisions, and summaries?





The report will monitor and evaluate ecological sustainability and "[d]evelop methods of selecting and measuring indicators of ecological integrity and designate critical values that would trigger reviews of and possible amendments to goals, objectives, standards, or guidelines.


Critical values should include identification of the spatial and temporal scales over which they are to be measured" (219.11(e)(1)).  The regulations must give some guidelines about what critical values are and by which spatial and temporal scales they should be measured.  The Forest Service should have standardized monitoring and evaluation requirements.  Isn't the Forest Plan a more appropriate place to identify these methods rather than in the annual monitoring reports themselves?





219.11(e)(2)(iii) states, "Actual estimates of population status and trend are appropriate when the risk of local or broader extirpation is high or there is high uncertainty about the habitats and conditions needed for species viability."  When and how is the population status assessed for risk?


Please further define high uncertainty and high risk.  How can alterations to habitat be assessed without actual estimates of population status and trend?  The monitoring and evaluation guidelines speak of "inferring population status from habitat conditions" when the relationship is well understood.  Too often, species viability has been assumed to be unthreatened due to the presence of certain habitat types.  Without having any baseline information about population status and trend, this conclusion can not be made.  The relationship between habitat and population status must be based on site-specific information and information about actual population numbers and status, rather than on the literature.





219.11(f) states that "[m]onitoring and evaluation of social and economic sustainability should include periodic review of national, regional and local supply and demand for products, services and values."  This monitoring item is inconsistent with much of the NFMA regulations, which focus on the desired condition for lands rather than the outputs received from them.  The statement should be removed or re-worded to emphasize the non-output related values received from Forest Service lands.  Sense of place, community development due to presence of intact ecosystems, etc. must be considered as a service and value in the New Western economy.








Tiering We are concerned that the new NFMA regulations codify an illegal tiering practice by the Forest Service that enables planning decisions such as the development of Desired Conditions to bypass the NEPA process and be implemented by tiering to analysis documents.





Site specific projects are required to comply with and to implement the Forest Plan (219.10). What has been happening on our National Forests is that the Forest Service is using Landscape Analyses (LSAs) or Integrated Resource Analyses (IRAs) (from now on collectively referred to as LSAs), that do not comply with NEPA, to change the management direction of the Forest.  This is being done through the development of new Desired Conditions (often referred to as Integrated Desired Conditions or Desired Future Conditions) that are different from the Desired Conditions (DCs) in the Forest Plan.  Site specific projects are then "tiered" to these new DCs in the LSAs.  These new DC's were established without any public participation NEPA process, and do not necessarily comply with the Forest Plan. Site specific projects are being developed to move the existing condition toward the new DCs justified in a LSA that never underwent NEPA analysis or public review, and no assurances are made that the new DCs are in compliance with the Forest Plan.





The Forest Service cannot tier to decisions made in a non-NEPA document. All Forest Service planning decisions must go through the NEPA processes.


However, the Forest Service has been making very specific decisions regarding the new desired conditions of the forest in the LSAs.  If these new DCs are being implemented by site specific projects, then there must be a Forest Plan amendment to analyze and disclose to the public the environmental consequences of the new desired conditions.  The Forest Service cannot simply create new direction for the Forest without proper NEPA compliance.  Tiering to management and planning decisions made in a non-NEPA document is not allowed.  Please refer to  40 C.F.R. §§ 1500.4(I) and (j), 1502.4(d), 1502.20, 1502.21, 1508.28; and 48 Fed. Reg. 34263, 34265 (July, 28, 1983) for specific "tiering" regulations.





The two statutes that govern the management of our National Forests are the National Environmental Policy Act (NEPA) 42 U.S.C. § 4321-4347, and the National Forest Management Act (NFMA) 16 U.S.C. §1600-1687.  These two intertwined environmental laws form the procedural path the Forest Service must follow when making management decisions that affect National Forest land.  One of the most important steps in this path is the requirement of public participation in the agency's management decisions. Consistent with NEPA's goal of public-private cooperation in environmental protection, the public must be given the opportunity to review, comment on, and appeal the forest management decisions made by the Forest Service. These include planning and site-specific project decisions. The Administration cannot change the NFMA to insert a loophole in the regulations which allows the Forest Service to skirt the NEPA requirements for changes to Forest Plans.


This would codify an illegal practice currently being practiced by the Forest Service.





Public participation in Forest Service management decisions is extremely important because it ensures agency compliance with the applicable environmental laws that control or affect land and resource use and provides for administrative appeal and judicial review of these decisions. The NEPA public participation process enables interest groups with conflicting demands upon the various resources of the National Forests to have those demands incorporated into Forest Service management decisions. It is through the NEPA public participation process that interest groups gain access to the courts to ensure agency compliance with the applicable environmental laws.





The two-stage approach to Forest Service land-management decision making is the planning stage and the site-specific project stage.  The planning stage is the production of Land and Resource Management Plans (LRMP's or Forest Plans) which "create a framework for subsequent forest management".  See Idaho Conservation League v. Mumma, 956 F.2d 1508, 1511 (9th Cir. 1992); Citizens for Environmental Quality v. United States, 731 F.Supp. 970, 976 (D. Colo. 1989); Swan View Coalition, Inc. V. Turner, 824 F.Supp. 932, 927 (D. Mont. 1992).  Forest Plans are regarded as programmatic documents that establish the management direction of the forest.





The second stage is the development of site-specific projects which "determine the specific uses to which the forest will be put to accomplish the goals set forth in the Forest Plan" See 16 U.S.C. §1600-1687.   Examples of site-specific projects include timber sales, mining, grazing, and road construction.  Site-specific projects are required to comply with the management prescriptions established in the Forest Plan.





Contrary to the law, numerous National Forests are excluding the public from important management decisions.  The Forest Service is using a document that has not gone through the mandatory public participation process to establish management direction different from, or more narrow than, the Forest Plan, and as the basis of the site-specific actions in site specific projects.


This is an incorrect use of the monitoring and evaluation process. The Forest Service is required by law to conduct monitoring and evaluation. 16 U.S.C. §1604(g)(3)(C).  In monitoring and analysis documents the Forest Service is simply supposed to analyze the condition of the Forest, the effects of management practices, and perhaps recommend changes in management direction.  These recommended changes in management direction may not be implemented until a Forest Plan amendment or revision is conducted.





Unfortunately, the Forest Service is implementing these recommended changes in management direction without the Forest Plan amendment or revision required by NEPA.  The Forest Service is using analysis documents, LSAs, to establish new management direction for the analysis area in the form of desired conditions and target landscape descriptions. The new management direction developed in the LSA never goes through the proper NEPA public review process.  No analysis is conducted of the compatibility of the new direction with that in the Forest Plan.  Nor is there any analysis of whether the new desired conditions are actually the right ones for the forest.  Most importantly, there are no alternatives to the new DCs analyzed and issued to the public for review and comment.





Changes to the Forest Plan, according to NEPA and NFMA, must go through specific amendment or revision procedures. Yet, in practice these procedures are not being complied with.  Instead, the new management direction established in the LSA is "tiered" to, in the site-specific Project.  This Project applies the new planning decisions from the LSA on the ground.


Thus, the site-specific project is not consistent with the Forest Plan, and the public is excluded from the decisions - the changes to the Forest Plan -


made in the LSA.  By doing this, the Forest Service is keeping the public from participating in the management of their National Forests in violation of NFMA and NEPA.





We are concerned that the Forest Service is codifying this illegal practice in the proposed NFMA regulations.    The new regulations must make absolutely clear that no planning decisions such as new desired conditions may be adopted and/or implemented without following the proper NEPA process:


Forest Plan amendment or review.





Below, we discuss some of the places of concern in the proposed regulations where this issue arises (this list is by no means exhaustive).  We believe there is conflicting language that may be the agencies' attempt to codify this practice discussed above:








Section 219(a)92)(iv)  Plans should include measures for evaluating whether stewardship goals have been achieved.





Section 219.2 Goals and principles for planning


219(e)(1)  Goal:….Given the frequency with which new issues arise, new information becomes available, and unforeseen events occur, planning should be viewed as an ongoing process, where decisions are adapted, as necessary, to new understandings.





Comment:  We agree with this goal.  However, it must be made clear that the NEPA process, including public participation and review, must be followed in this ongoing, adaptive process.





219(e)(2)(I)  Guiding principles.  (1) Planning organizes around a collective vision of the desired condition…..The desired condition and the outcomes associated with it should serve as the central reference points for planning and management of these lands….





Comment:  If desired conditions are the central reference points for planning and management of our national forests, they cannot be changed without adequate scientific analysis, public input and a range of alternatives.





219(e)(2)(iv) Planning must be done expeditiously.  ….Planners should aim to complete the planning phases from assessment through formal adoption of small landscape plans within 3 years.  To accommodate this goal, analytical requirements should be kept to a minimum consistent with achieving the purposes of planning.





Comment:  This sounds like the Forest Service is trying to get out of conducting adequate analysis for Forest Plans in the name of speed.  While I agree that the planning process should be conducted in a more expeditious manner, it should not be done at the expense of making the best, well thought out planning decisions.  In addition, it is unclear what the "formal adoption of small landscape plans" is.  This section of the rule is discussing the Land and Resource Management Plans, not small landscape plans.  Please clarify this.





219(e)(2)(v)  Plans should be dynamic and adaptable.  ….Forest Service officials must respond to new circumstances through plan amendments and revisions so that the plans will remain fully current.  Plans must be evolving documents.





We agree with this statement, and believe it supports our contention that plans cannot be changed, and new desired conditions cannot be made, without going through the amendment or revision process.





219.3(a)  ….The planning framework set out in this part outlines a flexible procedure for fitting solutions to the scope and scale of needed actions which includes the assessment of land and resources, collaboratively developed landscape goals, …..





Comment:  We agree that there should be flexibility in planning, but once again assert that collaboratively developed landscape goals cannot be implemented on the ground without first being incorporated into the Plan through amendment or revision.  The phrase "cooperatively developed landscape goals" is also present in 219.3(a)(1), and we are concerned that this may be taken to mean landscape goals developed in landscape assessments, and not provided NEPA review and public participation.  We agree that the Forest Service may enter into collaborative efforts if it so desires, but that these collaborative efforts absolutely do not take the place of NEPA.  There are plenty of citizens who do not wish to participate in collaborative efforts, and their voices must be given as much weight and consideration as those participating in the collaborative process.  NEPA is a process for all the people; it is a required process and cannot be replaced by collaboration.





219(a)(3)  Plan decisions that guide future agency actions within units of the National Forest System reside in land and resource management plans which integrate the decisions applicable to the plan and are repositories for planning-related documents.





Comment:  Again, we believe that this is an accurate statement and further upholds our contention that desired conditions are agency decisions that guide future agency actions and must reside only in land and resource management plans and can be changed only through amendment or revision.





219.3(a)(5) The planning framework is a continuous cycle of engaging the public, …and progressively improving land and resource management through plan amendments or revisions and site specific projects to achieve the desired conditions as articulated in land and resource management plans.





Comment:  This section is good because it recognizes that site specific projects can only implement the desired conditions that are articulated in land and resource management plans, and does not recognize the use of site specific projects to implement DCs in landscape analyses, which are not planning documents, but analysis documents.





219.3©  Key elements.





Comment:   This section lists the key elements of the LRMP planning and decision-making process. However, it is difficult to determine where all of these elements fit into the decision-making and planning processes. Some are issues to be considered, others are actual components of the Plans, some are procedures for changing the plan, and others are for assessing the plan.


This is somewhat confusing.





In addition, I believe the reference for the broad-scale assessments is incorrect.  The reference is to 219.4, but I do not see anything about broad-scale assessments there. We agree that monitoring and evaluation are key elements of management planning and decision-making, but is must be clear that these are not decision-making documents, and therefore do not make decisions regarding the desired conditions of the forest.  They may make recommendations, but the actual decisions must go through amendment or revision procedures.





219.5  Information development and interpretation.





….The findings, recommendations, or other reports from inventories, broad-scale assessments, local analyses, or other studies are used to characterize current conditions and to help to make informed decisions about management activities, such as resource protection and watershed restoration, and should be readily available to the public.  The results from inventories and broad-scale assessments, local analyses, and other studies are not proposed actions or decisions subject to NEPA procedures.





Comment:  This is where the agency is attempting to codify the illegal practice described above.  We are absolutely opposed to the use of assessments, analyses, inventories or other studies to make decisions such as changes in management direction, goals and/or desired condition.  As discussed in detail above, the agency cannot make these decisions without going through the NEPA public participation and review process. Desired conditions are decisions made in the Forest Plan regarding the management direction of the forest.  This is made clear in 219.7.  We realize that assessments, inventories, analyses and studies are not decision-making documents and are not subject to NEPA.  However, it must be clarified that findings and recommendations in these documents may not change the desired condition, goals or management direction of the Plan without a revision or amendment process. In order to stop the Forest Service from continuing this illegal practice, the regulations must be made much more clear that assessments, inventories, analyses, and studies do not change the desired conditions, goals, objectives or standards of the Plans.  They may make recommendations, but any changes must be conducted with full NEPA review, including a range of alternatives.





It must also be made clear that changes to desired conditions, goals, objectives, and standards are not simply "clarifications" that the Forest Service can attempt to exempt from NEPA review.  Any recommendations, findings or conclusions that change (expand, narrow, eliminate, add to….) these "decisions" are new decisions and must go through NEPA amendment or revision procedures.





219.5(a)(2)(I)  ….These findings and conclusions may be used by the responsible official to develop proposals for land and resource management plan amendments or revisions, or in making site-specific decisions, including authorizations for land uses.





This is the same codification of the agency misuse of the analysis and tiering procedures. We believe that the Forest Service will use these regulations to continue their practice of changing the management direction of the Forest by declaring that the new desired conditions, goals, or objectives in the broad-scale assessment are "findings" or "conclusions"


based on "historic conditions" and will be used in making site-specific decisions, including authorizations for land uses.  This has been happening on many forests in Montana and Idaho:  new desired conditions based on the "historic range of variation" are developed in landscape analyses (LSAs) and implemented on the ground through site-specific actions such as timber sales without the changed desired conditions going through any NEPA review procedure.





The same argument is made for local analyses in 219.5(b) and for 219.6.  We believe that there is far too much room for agency abuse and misuse.


According to these provisions, the Forest Service may simply take the "recommendation" of a change in desired condition or land management direction established in an analysis or assessment and implement it through a site-specific project, without going through the proper NEPA procedure to amend or revise the Forest Plan.  The regulations must be clarified to ensure that this does not happen.  In addition, published agency procedure (219.6(b)) should not allow for an exception to this rule.  As stated previously, this is a loophole to skirt public involvement in planning and management decisions, and is an abuse of the public trust.





219.7. Plan decisions that guide future actions.





Comment:  The labeling of Desired resource conditions, goals, objectives, standards, and guidelines as "decisions" is very important to preventing agency abuse of the discussed "tiering" provisions.  We agree with the agency's including this in the regulations.





219.11 Monitoring and evaluation.





….Monitoring and evaluation aids in the identification of topics of general interest or concern, the development of assessments, and in the amendment or revision of land and resource management plans or in the selection of site specific projects.


(a)….The responsible official ensure that monitoring information is used to determine:


If key assumptions underlying plan decisions in the land and resource management plan remain valid.





Comment:  Once again, monitoring and evaluation can make findings, conclusions and recommendations regarding whether or not the desired conditions are the right ones for the Forest or project area, but monitoring and evaluation documents cannot change the Plan.





219.11(b)  ….[t]he responsible official must provide appropriate opportunities for the public to be involved in monitoring and evaluation as well as utilize scientists in monitoring and evaluation….





Comment:  We support the involvement of the public in monitoring and evaluation, but this cannot be used in place of NEPA for planning.  Simply because some members of the public were involved in monitoring and evaluation, does not mean that the conclusions regarding new desired conditions for the forests need not go through NEPA.





219.12(b) Cooperatively developed landscape goals. (1) Using information from broad-scale assessments or other available information, the responsible official should seek to initiate or seek to join on-going collaborative efforts to develop or propose landscape goals for ecological units….The responsible official and those involved in planning should invite and encourage others to engage in the collaborative development of landscape goals.  (2) The responsible official should consider cooperatively developed landscape goals….within the framework for planning as a topic of general interest or concern.





Comment:  This is just fine as long as the Forest Service does not use landscape goals to replace the goals or desired conditions of the Forest Plan without following the proper NEPA process.  Collaboration cannot be used in place of NEPA.





The agency should not codify the agency abuse of the current NFMA regulations and NEPA by allowing them to continue the practice of setting new desired conditions and land management direction in landscape analyses (LSAs).  It must be made much more clear in the regulations that this will not be allowed, and that the only way the Forest Service may change, add, or delete a goal, standard, objective, or desired condition is through amendment or revision, following the required NEPA procedures.





Roadless and Unroaded Areas We are concerned about the vague definition of roadless and unroaded areas in Sec. 219.36.  The NFMA regulation definitions should be consistent with the definitions currently put forth by the regional offices.  There are Wilderness areas that contain roads, but have an essentially roadless character.  Restoration should be allowed and encouraged  to retain purely roadless conditions to roadless areas.





It is unclear how these regulations will dovetail with the Clinton Administrations's roadless initiative.  The NFMA regulations should better protect this valuable resource.





Please call us if you have any questions and keep us informed as the planning regulations develop.  Thank you for the opportunity to comment.





Sincerely,














Kim Davitt


