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WESTERN DISTRICT OF WASHINGTON ,
AT SEATTLE i
OREGON NATURAL RESQOURCES
COUNCIL ACTION, et al,,
Plaintiffs, ‘ NQ, C98-942WD
v. | ORDER ON MOTIONS
FOR SUMMARY JUDGMENT

UNITED STATES FOREST SERVICE and
BUREAU OF LAND MANAGEMENT,

. Defendants,
. and :

LONE ROCK TIMBER CO., SENECA
SAWMILL COMPANY., FRERES LUMBER
CO., INC., and HAMPTON TREE FARMS,
INC.,

Defendant-Intervenors.

| LINTRODUCTION

This is 2 suit under the Administrative Procedure Act (“APA™), 5 U.S.C. § 702, for judicial
review of federal administrative agency action. The plaintiffs, fourteen nonprofit environmental
organizations in Washington, Oregon, and California, seek deﬁ]aratmy and injuncﬁ% relief against
the United States Forest Servics and the Burean of Land Management (“BLM™) in regard to the
managemenf of certain federal forests. Plaintiffs claim that the federal defendants have violated the

Northwest Forest Plan adopted in 1994, and hence have violated applicable statutes, by authorizing
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timber sales without first conducting surveys for certain species of wildlife. They contend algo that -
the agencies are required by law to prc‘aduce‘ a supplémental environmental impact statement (“SEIS")
before appruiring aﬁy more timber sales. The federal defendants deny these clatms. The defendant-
intervenors, who are the high bidders on e1ght proposed timber sales that could be affected hy the
outcomne, support the federa] clefendants’ position. |

The case is the latest in 3 series aunuernmg mmagement of the fuderal forests within the -
geographic range of the: northern spotted owl. In 1991, following “a remarﬁable series of viclations
of the environmental laws,” an injunction was entered in this district deferring further timber sales by

the Forest Service until a lawful management plan was adopted. Seattle Audubon Soc’y v_Evans,

771 F. Supp. 1081, 1089-96 (W.D. Wash. 1991), aff'd, 952 F.2d 297 (9* Cir. 1991). In 2 separate

case, for similar reasons, the BLM was enjoined in the District of Oregon from making further timber

sales in spoited owl habitat pending completion of an SEIS. See Portland Audpbon Soc’y v. Lujan,

795 F, Supp 1489 (D. Or. 1992), aff’ d sub nom., Portland Audubon Soc’y v. Bal:bﬂ, 998 F. 24705

(9“‘ Cir. 1993) !
In response to these and other decisions, the Forest Service and BLM warked together, for the
first time, to revise the plans for managing the national forests and BLM districts within the range of

the spotted owl. The process is summarized in Seattle Avdnbon Soc’y v. Lyons, 871 F. Supp. 1291,

! The National Forest Management Act (“NFMA") requires that the national forests be
managed s6 as ta “provide for diversity of plant and animal communities. . .,” 16 U.5.C. §
1604(g)(3)(B} (Supp. 1998), and “to maintain viahle populations of existing native and desired non-
native vertebrate species in the planning area,” 36 C.F.R. § 219.19 (1999). Although not every
species can be systematically observed, “indicator species™ such as the spotted owl must be
monitored as signs of general wildlife viability. Seattle Andubon Sog'v v Evans, 771 F. Supp. at
1083; 36 C.F.E. § 219.19 Similarly, the Federal Land Policy and Management Act (“FLPMA."")
requires that BIM lands be manaped “in & manner that will protect the quality of seientifie, seemie,
historical, ecological, envirenmental, air and atmospheric, water resource, and archeelogical values.”
43 U.5.C. §8 1701(a)(8) (Supp. 1999). Land use plans must “give priority to the designation and
protection of areas of critical environmental concern.” 43 U.8.C. § 1712(c) (Supp. 1999).
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1303-05 (W.D. Wash. 1994), aff’d sub nom,, Seattle Auduben Soc’y v. Mosely, 80 F.3d 1401 (9®
Cir 1996). As stated in that decision | |

The FSEIS and ROD aré the result of a massive sffort by the executive branch of the

federal government to meet the legal and scientific needs of forest management. They

reflect unprecedented thoraughness in doing this complex and difficult job.

Id. at 1303,

An interagency task force published and received comments from the public on both a draft
and a final SEIS (“FSEIS™). The eﬁvirunmental impact statements cunside::ed ten options that
allowed varying levels of logging on the federal lands. The Secretéﬁes of Agriculture and Interior
issued a record of decision (“ROD”) on April 13, 1994, selecting the ninth option, thereby adopting a
regional forest plan and amending the planning documents for twa Forest Service regions, ningtecn
national forests, and seven BLM districts. Id. |

Agajﬁst TIIIETOus challenges, the plan was upheld as lawful by this court and, on appeal, by
the Ninth Circuit. See Lyvons, 871 F. Supp. at 1291; M, 80 F.3d at 1401. Now, bringing two |

sets of claims under the APA_ plaintitfs eontend that the federal defendants have not lawfully

implemented the plan. The applicable statutes require that timber sales be consistent with land

‘managernent plans. See NFMA, 16 UL.5.C. § 1604(i) (Supp, 1999), and 36 C.F.R. § 219.10(e) (1999);

FLPMA, 43 US.C. § 1732(a) (Supp. 1999), and 43 C.F.R. § 1610.5-3 (1999). A plan such as the
ROD can be amended only through certain pmﬁeduxes which have naot beeﬁ followed here. See 16
U.B.C. § 1604(d); 43 U.5.C. § 1712(2) (Supp. 1999); ; 36 C.F.R. § 219.10; 43 CF.R. §§ 1610.2-
1610.4 (1999).

The first set of claims challenges certain interpretive memoranda regarding the ROD’s
wildlife survey requirements, and defendants’ reliance on those memoranda in apprnving ti.fnber sales
without conducting surveys. The plan sets aside certain reserves and requires that known sites of
certain rare species be protected. But for many species, surveys are the principal means of ensuring
that their viability will not be ended byllngging. By raqui.ﬁ.ng surveys for those species before
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ground-disturbing activities that are implemented after September 30, 1996, or September 307 1998,

depending on the species, the plan allows nieasu;es to be taken to protect any sites that are found.

| The federal defendants issued and later updated memoranda stating that timber sales were exemnpt

from these survey requirements if environmental impact staternents had been completed before the
applicable cut-off dates, even if grdund—disfurbing activities had not yet commenced. They also
issued memoranda that established ﬁ survey protocol for the red trcé vole, which is a primary source
of food for the spotted owl. Under the protocel, site-specific surveys need not behdane In arcas of
abundant ‘red tree vole habitat or in habitat that is isolated in watersheds owned primarily by nen-
federal pa:ﬁash Plaintiffs contend that these memoranda unlawiully exempt many timber sales from
the plan’s survey requiremenrs, and therefore violate NFMA, 16 [).8.C. §§ 1600-1687 (Supp. 1999,
and FLPMA, 43 U.8.C. §§ 1701-1785 (Supp. 1999), pursuant to which the plan was established.

In the secand sct of c:laims,'plaintiﬂ‘s allege that because significant new information has
come to light since the ﬁlanwas adopted, the federal defendants are required by the National
Environmental Policy Act (NEPA), 42 U1.5.C. §§ 4321-4370d (Supp. 1999), and its implernenting
regulations, 40 CF.R, § 1502.9(c) (1999), to issue an SEIS.

Denying these contentions, the federal defendants assert that the agencies’ interpretations of
the survey requiremnents are reasonable and entitled to deference, a.ﬁd that there is no obligation to
prepare @ new region-wide SEIS becauéﬂ the plan is flexible énuugh to accotqmndate ANy new
information that has ariscn. The defendant-intervenors concur, and contend also that plaintiffs lack
standing.

All pa:tieé have moved for summary judgment under Fed. R, Civ. P. 56, The motions have
been fully briefed and oral afgr_.‘ment was heard in open eourt on July 1, 1999, Following éi‘gument,
the parties submitted #upplemantal briefs an the standing issue, the last filing having been received on
July 22, 1599, All parties agree that no genﬁ:ine issue of mafe:ial fact exists for trial and that the case
can be decided on the motions for summary judgment, The federal defendants have asked for a |
ORD ON MOTIONS FOR SUMMARY JUDGMENT - 4 |
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further hearing on the scope of injunctive relief, if any, if the court mles in favor of plaintiffs™ The
court has jurisdiction under 28 U.8.C. § 1331 (Supp. 1999) and under the APA, 5 U.8.C. § 706
(Supp. 1999). |
II. STANDING, RIPENESS, AND FINAL AGENCY ACTION |

Defendant-intervenors contend that plaintiffs lack standing to challenge the federal
defendants’ approval of timber sales based on disputed interpretations of the plan’s survey
requirements. The dncﬁ‘in& of standing involves Limitations on jurisdiction derived from both
consttutional and prudential sources, See Bem_mtt v. Spear, 520 1.8, 154, 162, 117 s, ‘Ct. 1154

(1997) (citing Warth v. Seldin, 422 U.S, 490, 498 (1975)).

T_o establish standing under Article ITI of the United States Constitution, plaintiffs must show:
“(1) the invasion of a legally-protected interest; (2) a causal connection between the injury and the
defendant’s conduct; and (3) a likelihood that'thg court can redress the injury by a favorable |
decision.” See Oregon Natural Degert Ass’n v. Dombeck, 172 F.3d 1092, 1094 (9" Cir. 1998) (citing
Lujan v. Defenders of Wildlife, 504 U.8. 555, 560-61 (1992)); see also mngmmﬂahbm.

150 F.3d 1072, 1077 (9" Cir. 1998).

Under the APA, parties “adversely affe:;:ted or aggrieved by an agency action within the
meaning of a relevant statute” may seek judicial review thereof. § U.S.C. § 702; see also Federal
Election Commission v. Akins., 118 5. Ct. 1777, 1783 (1998) (thé waord “aggrieved™ shows
copgressional intent to “cast the standing net broadly™). N'FMA rexquires that timber sales he
copsistent with forest and resource management plans, 16 U.8.C. § 1604(i), and FLPMA requires that
the BLM manage lands pursuant to land use plans. 43 U.8.C. § 1732(a). The plan requires
defendants to survey before implerﬁent:ing ground-disturbing activitié:é. ROD at C-5. 'I'h;a
declarations filed by plaintiffs’ members show that they use the areas impacted by the challenged
sales for viewing, studying, and enjoying the biological diversity of the forest, inchuding species
listed in the survey requirements. The interests of these members are threatened by the prospect that
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logging will go forward witﬁout legally required measures being taken to protect native species, Ses
Florida Key Deer v. Stickney, 864 F. Supp. 1222, 1224 (8.1. Fla. 1994) (*the desire to use or observe
an animal species, even for purely assthetie putposes, is a cognizable interest for purposes of
standing” (eitations omitted)). Plaintiffs thus have a procedural right under the APA, to pmtect their
interests. See Douglas Gounty v. Babbitt, 48 .3d 1495, 1500-01 (9* Cir. 1995) (2 procedural right o
protect a conerets interest is necessary to establish Prucedﬁﬂ standing), cert. denied, 516 U.S. 1042
(1996). The “legally protected interest™ }equir&ment is met. -

. There is also a causal ‘relatinnship between the alleged prncedu.ra.l injury and the threatened

concrete interest. Plaintiffs’ claims are “procedural” insofar as they “seek[] ‘1o enforce a procedural

. requirement the disrepard of which could irparr {plaintiffs’] concrete interest,”” Churehill County

150F.3d at 1077 (quoting Defenders of Wildlife, 504 U.8. at 572). Accordingly, plaintiffs must

show that there is a “reasonable probability™ that the challenged action threatens their conerete |

interest. Id. at 1078 (citation omitted). “[T]hreatenad harm to “health, recreational use, and

| epjoyment” . . g:onstimtés an impairmert of a conerete interest.” Orepgon Natural Desert Ass’n, 172

F.3d at 1094 (quoting Salman River Concemned Citizens v. Robertson, 32 F.3d 1346, 1355 (9" Cir.

1994)), Plaiﬁtiﬂ"s have shown that their members use and enjoy the areas desi;g;natad for the nine
timb:r sales. The Northwest Forest Plan, because of tﬁe threat to species viability, requires that
surveys be done befure ground-disturbing a:tivities are implemented. If forest areas are logged
without knowledge of the number and location of critical species, permanent harm to species, and
thus to plaintiffs’ interests, may result. |

Finally, plaintiffs’ alleged procedural injuries are redressable in this action. “[P]laintiffs need

not demonstrate that the ultimate outcoine following proper procedures will benefit them.” Oregon

Natural Desert Ass’n, 172 F.3d at 1094 (citing Idzho Conservation Leapue v. Mursma, 956 F.2d

1508, 1518 (9™ Cir. 1552)).
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To establish prudentiai standing under the APA, plaintiffs must assert 4n interest within the
“zone of interests” of the stantes in question. Bennett, 520 UJ.8. at 163 (citing Association of Data
Processing Servige Orgs.. Inc. v. Camp, 397 U.S. 150, 153 (1970)); see also, thmugmmm 150
F.3d at 1078; Seler v. Scoq, 942 F.2d 597, 605 (9" Cir. 1991), vacated on other rounds, 506 U S.
969 (1992) (stating that the .zclne.of interests test iz not meant to be especially demanding™). C‘uu.rts
should lock to the “substantive provisions of the [statute], the alleged violations of which serve as the
gravamen of the complaint.” Bennett, 520 U.S, at 175, The interest plaintiffs seek to vindicate must
have a “plausible relationship to the policies” underlying the statute. Clatke v, Seepmitics Indus,
Ass’n, 479 U.5. 388, 403 (1987).

The pla.iﬁtift‘s are environmental organizations seeking fo protect their members’ rights to use
and enjoy the fureéts that defendants manage. The forest plan and the statutes under whicﬁ it was
promulgated are intended, in part, to preserve such rights. The “zone of interests” test for prudential
standing is satisfied. | |

Standing exists for the reasons stétzd; but the requirements of ripeness and final agency action
must be separately considered. In support Qf earlier motions to dismiss under Fed. R. Civ. P. 12(¢c),
the federal defendants and defendant-intervenors argued that plaintiffe’ claims failed to satisfy the
final agency action requirement of 3 U.S.C. § 704 ﬁnd were not ripe for i'EView under Dhio Foreatry

Ass'n Ine. v, Sierra Club, —U.8.—, 118 3. Ct. 1665, 1670 (1998). Sge Dkt. # 56. These arguments

‘have not been raised in the motions for summary judgment, and it is clear that the finality and

ripeness miuircm:nts are satisfied. For the reasons stated in the preﬁous order (Dkt. # 56),

plaintiffs’ NEPA ciaims are ripe for review under 5 U.S.C. § 706(1), which has .bem.chﬂactedzed as
“an gxception to the final agency actinﬁ requirement.” See Dregnﬁ Natural Re:sdun:e,s Qﬁuncil Action
v.BLM, 150 F.3d 1132, 1137 (9" Cir. 1998). The f&derﬂ defendants’ decisions to authorize imber
sales without ¢unducting‘smva-ys are “final agency action(s]” ‘for purposes of § U.8.C. § 704 (1998).
See Bennet v. Spear, S20 U8 154, 117 8. Ct. 1154, 1168 (1997) (stating that apency action is
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eonsidered final :f it is “the consurnmation of the agency’s decisionmmaking process” and “one by
which rights or obligations have been determined, or fiom which legal consequences will ﬂow”).

Becanse specific timber sales are challenged in the second amended complaint, the claims are ripe.

See Ohio Forestry, 118 S. Ct. at 1670, g_e,g_gls_o Sierra Club v. Martin, 168 F.3d 1, 6 (11* Cir. 1999)
(holding that plaintiff was ‘_‘entitied to chailenge the Forest Service's compliance with the [fnre;st]
Plan as part of its site-specific challenge to the timber sales™).
HI. STANDARD OF REVIEW
Plantiffs’ claums relating to defendants’ implementation of fhe survey requirerments are
reviewed under § 706(2)(A) of the APA_ which dﬁecm the court to set agide ageney acﬁon if it ig
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance wﬂh the law.” 57J.8.C.

§ 706(2)(A); see alen Frends of Endanger;ed Species, Inc. v. Jantzen, 760 F. 2d 976, 981-82 (9* Cir.

1985). Substantial deference is afforded tu an sgency’s interpretations of its own regulations,

Thomas Jefferson University v. Shalala, 512 U.8. 504, 512 (1994), and agency action is
presumptively valid. Ethvl Corp v. EPA, 541 F.2d [, 34 (D.C. Cir. 1976). But the court should not

defer to an agency interpretation that contradicts the plain language of a regulation, Thomas

Jefferson University, 512 U.S. at 512,

The focal point for judicial review is the administrative record in existence, not a new record

made initially in the reviewing court. Asareo, Tnc.v. EPA, 616 F.2d 1153, 1159 (9" Cir. 1980).
Evidence outside the record may be cunsidéred for céna_in limited purposes, e.g., to explain the
agency’s action o fo determine whether its course of inquiry was inadequ_ate. Love v, Thomas, 858
F.Zd. 1347, 1356 (9" Cir. 1988); Animal Defense Couneil v. Hodel, 840 F.Zd 1432, 1436 (9% Cir.
1988). | | |

The federal defendants request that certain declarations filed by plaintiffs be disregarded. In
substance thizs {2 4 motion to strike. The motion is denied: these dec]aratioﬁs, and those Gled by the
federal defendants, are properly considered for the limited purposes mentioned abave.
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IV. CLAIMS REGARDING THE SURVEY REQUIREMENTS

The Secretaries of Agriculbire apd Interior, in promulgating the ROD, said that it would
“provide the highest sustainable timber levels from Forest Sarvice and BLM lands of all action
altemativesl that are likely to satisfy the reqnirements of existing statutes and fmlin:ies.” ROD at 61.
This meant, as noted in the decision upholding the ROD’s legality, that “any more logging sa.lés than
the plan contemplates would probably violate the laws.” Lvons, 871 F. Supp. at 1300. The plan and
voluminous studies and reports that led 1o it recognized the marginal state of certain wildlife species
in the federal forests, and made clear that careful mnnituri.ng would be vital. The FSEIS stated:

Monitoring is an essential component of natural resource management bec:ausc: it.
pmv:tdes m.formatlon on the relative success of management strategies.

FSEIS at 2-10.
The decision in Lyons emphasized the importance of this:

[Tlhere is no doubt that excessive logging and developrnent have bmught the spotted
-owl, and other species sharing its habitat, tu apenluus pomt

Careful monitoring will be needed to assure that the plan, as implemented, maintains
owl viability, New information may require that timber sales be ended or curtmlcd

L

Monitoring is central o the plan’s validity, Ifitis not ﬁmded, or not done for any
reason, the plan will have (o be reconsidered.

871 F. Supp. at 1321, 1324.
Al The Category Two Survey Requirements
The ROD identifies more than 400 “at risk™ species. ROD at C-49-61 (Table C-3). Itsets out

four levels of survey and management requirements.? Known sites of rare species are to be protected

? The “survey and management” requirements are listed in descending order of pﬁmity.
Under category one, known locations of certain species must be managed. Under category two,
surveys must be conducted for rare species at risk from continued logging activities before ground-

-disturbing activities are implemented; any sites found must be appropriately managed. Category

three surveys are required for species “whose characteristics make site and time-specific surveys
difficult;” these surveys do not have to he completed hefore ground-disturhing activities are started.
Category four surveys are general regional surveys intended to identify and obtain more information
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by barring logging on a certain number of surmounding acres. ROD at C-4, For 77 species markedly
at risk ‘frum the continued harvest vl old growth and late-successional forests, the plan requires that
surveys be conducted before ground-disturbing activities are carried ont.® Plaintiffs challenge the
manner in which the federal defendants have mplemented these “category two™ survey and manage
requirements, | .

The plan states that “[e]fforts to desipn protocols and. implemeni' [eategory two) surveys
should be started immediately. Where surveys are completed, the information gathersd from thera
should be used to establish managed siteé for species . . . [and] management standards will be
developed to manage habitat for the species on sites where they are located.” The category two
survey réqu.ire:ment is implsrﬁentéd in two stages. First, within ﬂ_m known or suspected ranges of five
salamander species and the red wee vole, “surveys . . . must i:rEce:d& the design of all ground-
disturhing activities that will be implemented in 1997 or later.” For the uther 71 category two
sﬁecies, “development of survey protocols . . . must begin in 1994 and proceed as soon as possible.
These sﬁveys must be completed prior to g:-oundvdistﬁrbing ﬁctivities thal:.will be implemented in
F.Y. 1999 or later.” | | |

Although the plan states that the category twa surveys must be done if ‘,‘gruund-dishﬁbing
activities , . . will be implqmcnted” after certain dates, the federal defendants issued interpretive
memoranda eguating issuaﬁce of an environtental impact statement with the “implementation™ of
ground-disturbing activities. The result is to exempt nymerans proposed Salgs from the survey

requirements. A November 1, 1997, memorandum isstied jointly by the Forest Service and BLM

about various species to determine necessary levels of proteetion. ROD at C-4-5.

? 8ix of these species are vertebrates: five salamanders and the red tree vole. The other
seventy-one include rare polyperes, leafy and pitrogen-fixing lichens, certain bryophytes, and
nurnerous specics of mollusks and vascular plants. The fynx originally was mcluded as a category
two species but later was reclassified into category three and thus is no longer subject to the category
Iwo survey requirements. '
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stated that “[t]he interagency interpretation is that the ‘NEPA decision equals implemented’,™ Thus,
for the first six category two species, for “[plojects with NEPA decisions signed prior o Qctober 1,
1996, and contracts offered before January 1, 1997 — 1o survey is requirad.”‘ A September 1, 1998,
memorandum extended this interpretation to the survey requirements for the remaining 71 category
two species, concluding that surveys need not be done for any timber sale for which an enﬁmﬁmental
impaet statement was completed before October 1, 1998, The record shﬁws that Forest Service and
BLM managers uniformly relied on these memoranda in deciding not to require category two sufvays
before approving the nine timber sales :haﬂenge.d here, even though gmundvdxsturbmg activities have

yetto hegm o0 any of those sales.®

“In this context, “NEPA decision” refers to the environmental irnpact statement or finding of
no significant impact (“FONS] ") that must be produced before a timber sale i is authorized.

* In approving the Christy Basin timber sale, the Forest Service stated that the catepory two
survey requirements were inapplicable because “[tjhe interagency letter of November 1, 1996, states
that ‘the specific direction in S&G on page -5 [of the ROD] will be used. . . . The interagency
interpretation that “NEPA decision equals implemented’ is in context to Cnmpunent 2 species survey
requirements. The Christy Basin Record of Decision was signied on Septexrnber 3, 1998, thus the
Project was implemented before FY 1999." Christy Basin AR at 61.

When the Beegum Corral Regan timber sale was approved, the Forest Service simply stated
that surveys were not required because this is an activity implementing a Regional Guide decision
previously made, Beegum Corral Regan AR at 8.

For the Skull Thin timber sale it was explained that “[beeause] the Decision Notice . . _ for
Skull Thin was signed on September 28, 1998, implementation in regards to this standard and
guideline, occurred in fisgal year 1998, not fiscal year 1999. The survey requirement found on ROD
C-5 ... did not apply to Skull Thin for those 71 species cited,” Skull Thin AR, at 10.

The documents approving the Gold Wind Timber sale concluded that no Surveys are
necessary for red tree voles based on BLM Instruction Memorandum OR.-97- 009, and that “na
surveya for Component 2 species are required” under the general interpretive memoranda because

“[t]he Notice of Sale, which is the official decision document implementing these sales, was .

.[completed] on May 27, 1998." Gold Wind AR at 15.

The North Murphy timber sale was upheld on appeal because the Board of Land Appeals
decided to defer ta the interpretation of “implomented”’ promulgated by Instruction Memorandum No.
OR-97-007. North Murphy AR at 4. No survéys were required for the red tree vale based on

“Instruction Memorandum QOR-97-008," jd. at 6, and no category two surveys were required because
“[tlhe firet Notice of Sale, which ia the official decmmn document 1mp1e-.mentmg this sale, was
published on Apnl 2, 1998.” Id. at 9,
The Bear timber sale also was found to comply with the survey requirements for the red tree
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These actions hy the federal defendants are arbitrary and contrary to the plam lang_uag‘é of the
ROD. The plan requires that surveys for five salamander species and the red tree vole “precede the |
design of all ground-disturbing activities that will be implemented™ on October 1, 1996, or later.
Surveys for other category two species “must be completed prior o ground-disturbing activities that
will be implemented” on October 1, 1998. In both instances, “impleincuted” refers to gfuundu
disturbing activities. Indeed, the title of the calegory two survey requirements is “Survey prior ta
ground-disturbing activities.” There is no mention of NEPA decisions. Environmental impast .
staternents often precede ground-breaking éctiVities by a nmunber of years, To e;:luate the NEPA
decision with the implemnentation of ground-disturbing activities would arbitrarily exempt a large
number of timber sales from the plan's survey requirements. It would also create an incentive to rush |
NEPA decisions to avoid conducting surveys; of the nine timber sales being challenged here, four
received a final NEPA decision in September 1998, the last month before the survey requirements

were to apply under the defendarits’ memoranda.®

direction iz the November 4, 1996 FS-Memorandum and the BL.M-Tnstruction Memorandum No.
OR-97.... [8lince the fifth-field watersheds these sales fall within contain adequate RTV habitat, no
actual on-ground surveys were conducted on these timber sales for the RTV.” Bear AR at 10, ‘
The Class of "98 timber sale was found to be exempt from category two survey requirements
because the sale decision was signed on September 21, 1998, and “[i]n matter of the interpretation of

‘the ROD, regarding implementation, the IRLA has ruled on this question as recently a5 November 20,

1938, interpreting the intent of “implemented’, as found in the NFP (ROD, p. 37), to mean ‘designed’
or "authorized.” Class of *98 AR at 8 (citing In re North Murphy Timber Sale, 146 IBLA 305
(1998)).

Finally, in regard to the Sweet Pea timber sale, no category two surveys were required
because the “decision to award this sale was signed on September 21, 1998,” and therefore under the
interpretive memoranda no surveys were required. Sweet Pea AR at 4.

¢ The Christy Basin Record of Decision was signed on September 3, 1998, Christy Basin AR
at €1. The Sugar Pine and Sweet Pea offers of sale were signed on September 21, 1998 Svgar Pine
AR at 7; Sweet Pea AR at 4. The Skull Thin decision was signed on September 28, 1998, only two
days before the survey requirements were to apply. Skull Thin AR at 10.
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‘Defendants argue that their interpretation is reasotiable and entitled to deference becatise the
plan gives them "a maximum of four full Bscal years (FYs 1995, 1996, 1997, and 1998) in which to
develop and apply survey ﬁmmcnls for these species,” But that “maximum” is 3 eeiling, not a floor,
and is consistent with the specific, phased-in requirements stating that surveys must be conducted
prior to ground-distarbing activities being implemented after fiseal years 1996 and 1998,

Far from being minor or technjcal violations, widespread exemptions fom the survey
requiremnents would undermine the management strategy on which the ROD depends. The surveys
are designed to identify and locate species; if they are not done hefore 'ldggjng starts, plants and
animals listed in the ROD will face a potentially fata] loss of protection. The plan itself recognized
the importance of site-specific analysis;

This record of decision dogs not provide final authorization for any timber sale, nor

does 1t compel that any timber sale be awarded. Rather, the decision amends various

Forest Service and BLM planning documents; timber sales offered subsequent to the

vffective date of this Record of Decision must be consistent with these planning

documents. In addition, timber sales must undergo appropriate site-specific analysis,

and must comply with applicable regulatory requirements for public participation and

administrative appeal.
ROD at 13.

The ROD's category two survey requirements are clear, plain, and unmistakable, For the
salamanders and red trec voles, surveys must be cdmpleted prior to the design of ground-breaking
activities to be implemented on or after October 1, 1996. For other category two specics, surveys
must precede ground-disturbing activities implemented on or after October 1, 1998. For any timber
sales in which ground-disturbing activities did not camm:encs by those dates, the surveys must be
done. Agency actions exempting timber sales from the plan’s category two survey requirements by

equating “immplemented” with “NEPA decision™ are unlawfiil and must be set agide under the APA, 5 |

U.5.C. § 706(2)(A).7

"The Eleventh Circuit recently reached a similar conelusion with respect to survey |
requirements in the forest plan for the Chattahoochee National Forest in Georgia:
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B. The Survey Protacol for the Red Tree .Vule

In addition to the general memoranda discussed above, the federal defendants issued specific
guidance with regard to the red tree vole. A November 4, 1996, memorandnm issued jointly by the
Forest Service and BLM, entitled “Interim Guidance for Survey and Mapage Component 2 Species;
Red Tree Vale,” eliminates the requirement that surveys be cnnduc;eﬁ in a numbﬁl of arcas, F ﬁst,
*[i]n those watersheds where less than 10 percent of the land is under management and there is no
direct dispersal connection to BLM or Forest Service lands in other watersheds, neither site-gpecific
surveys nor management of red tres voles is rat;uj::d.” In other areas, whether surveys are required is
determined by habitat ﬁonditiuns. In watersheds with large amounts of suitable red tree vole habitat,
no surveys are to he done. If “a minimum of 40 percent of the federﬂ land in ﬁe fifth-field
watershed is forested and () has approximately 60 pefct:nt crown closure or greater, and (b) has an
average conifer tree diameter at breast height of approxineately 10 inches or greater, and (¢) this
closure and diameter ¢an be maintained through the end of the decade,” there are to be no red tree
vole ﬁmveys. Cnly in wﬁtersheds that do not meet the threshald habitat d:iteria‘are surveys required,

This guidance was initially intended to “apply for a short term, estimated to be one-ta-two years”

‘because the team that drafted the protocol “recognized that there were additional risks associated with

not reqring site-spaciﬁé surveys in all areas.” But a September 25, 1998, memorandumn extended
its applicability through Septernber 30, 1999. The net result is to exempt about ninety percent of the

red tree voles® habitat, including all of its California habitat, from the survey requirements.

Since the agency’s position is contrary to the clear language of the Plan and the
statute, it 15 not cotitled to deference. We copsequently hold that the Forest Service’s
failure to gather population inventory data on the PETS species occwrring ar with a
high potential to occur within the project areas is contrary to the Forest Plan and,
therefore, that the decision to approve the timber sales without considering this
information is arbitrary and eapricious.

Sierra Club v, Martin, 168 F.3d 1, 5 (11* Cir, 1999),
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Defendants argue that the protoeo is reasnnablé becanse where habitatis abundant -~
management of paﬁicular red tree Qﬁle sites is not necessary, and where populations already arc
isolated, with no potential for the creation of connective oun*idufs, trying to protect the vnleé would
be futile. Stating that site-specific surveys were adding litft_le to scientific hlnwlédge, and that the risk
to species viability from foregoing survayﬁ would be gmall, the red tree vale .memurandum c:;ﬁcludes
that “field surveys érc not needed” in Wideslaread areas. There has been no attempt to amend the
ROD to reflect this ch;m-ge‘ |

The decision not to conduct red tree ;.rule surveys in arcas ﬁhcre habitat 15 abundant or
isolated has no basis in i'a.w. The ROD gives the Farest Service and BLM the discretion to conduet
surveys “at a scale most appropriats tﬁ the species™ (RD]S at C-sj, but does not allow the agencies to
fdrgu surveys altogether, or to exempt broad areas from the requirements.* The plan contemplates
that for most species éurveys would begin at the watershed Ievél ¥‘1a'iﬂ1 ideﬁﬁﬁcatioﬁ of likely spevies
locations based on hahitat.” Then, “those likely locations would . . . be thoroughly searched ﬁriar o
iﬁrplementatian ‘ofactz'viﬁe.s." ROD at C-5 (emphasis added). As to the red tree vole in particular, the
plan requires that surveys be conducted within the species” "known or suspected ranges and within

the habitat types or vegetation communities associated with” it. 1d. (emphasis added). The protocol

*The plan states that “within the know or suspected ranges and within the habitat types or
vegetation communities associated with the species, surveys for. . . red tree voles . . . must precede
the design of all ground-disturbing activities that will be implemented” in [fscal year] 1997 or later.”

"ROD at C-5. This provides explicit instruction as to where red free vole surveys must be conducted.

The plan goes on to state that surveys for the other 71 category two species should “proceed as soon
as possible.” Id. “These surveys must be completed prior to ground-disturbing activities that will be
implemented in F.Y. 1999 ar later.” Id, (emphasis added). Hers, the nge of the term “these surveys”
clearly refers to surveys for the other 71 category two species, not to surveys for red tree voles. Five -
lines Jater, in the same paragraph, the term “these surveys” is used again: “These surveys may be
conducted at a scale most appropriate to the species.” Thus, tead in context, the provigion granting
discretion to determine the scale of swveys seems to refer only to surveys for the other 71 category
twa species, not to those for red tree voles. Nevertheless, the use of the term “these snrveys” is
ambiguous, Accordingly, deference must be afforded o the agencies’ reasonable interpretation.

Thomas Jefferson University v, Shalala, 512 17.8. 504, 512 (1994).
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adopted by the defendants does exactly the opposite. It determines where red free voles are Il:mst
likely to be found, 1dent1fy1ng its “kmown or suspected ranges,” “habitat typcs 7 and “vegetation
communities,” and then exempts those areas fiom the survey requirements. The plan’s rcqujrmﬁent
that surveys be conducted cannot be dropped shﬁply by the issuance of memoranda concluding that
“figld surveys are not needed.”

| V.NEPA CLAIM

An ageney’s failure fo prepare an SEIS js reviewed under § 706(1) of the APA which

~Trequires the cowt to “compel agency action unlawfnlly withheld nf_ unreasonably delayed.” 5 1J.8.C.

§ 706(1). To prevail, plaintiffs must show that defendants have refused to prepare an SEIS despite a
clear legal duty to do so. See Oregon Natura] Resources Council v. BLM, 150 F.3d 1132, 1137 (9”.‘
Cir. 1998). Au SEIS is required if “[t]he agency makes substantial changes in the propoesed action
that are relevant to environmental concerns™ or “[t]here are significant new circumstances or
information relevant to environmental eoncerns and bearing on the proposed action or its impacts.”

40 C.FR. §13502.9(c). A decision not to prepare an SEIS is entitled to deference and cannot be set

aside unless it was arbitrary and capricious. Marsh v, Oreron Natural Resources Council, 490 U.S.
360, 377-78 (1989). |

Plaintiffs identify five alleged events that they argue constitute significant new information

-triggering the requirement to prepare a region-wide SEIS: first, defendants have allowed timber sales

to go through without condueting the required category two surveys; second, fish populations have
declined; third, water quality is worse than expected; fourth, the Canadian lynx has been found within
the range of the northern spotted owl; and fifth, higher then expected levels of old-growth reserves

have been barvested and unplanned-for timber sales have oceurred because they were mandated by

Congress in the 1995 Rescissions Act, Pub. L. 104-19. Defendants dispute the aceuracy or

significance of these allegations, and contend that they are responding appropriately to any new
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itformation. Careful consideration of the record shows that plaintiffs have cited no new information

-that cannot be addressed under the existing plan.

The first change cited by plaintiffs — that defendants have authorized timmber sales without

complying with the category two survey requirgments — is largely mooted by the holding in part T of

|| this order. The claims regarding certain fish and the declining water quality of streams relates not to

new data but to changes in legal status underl the Endangered Species Act and under § 303(d) of the
Clean Water Act; while these listings are important, they do not in themselves require. a new SEIS.
As to the Canadian lyﬁx, defendants have shown that they are responding appmpriatély to any ﬁEw
information; they have completed a scientifie report, drafted a conservation strategy, and are
considering but have not yet decided whether an SEIS will be necessary. Finally, defendants dispute
plaintiffs’ contention that harvest of timﬁer within reserv.es has been higher than predicted. The plan
Tequires that harvests within reserves Ee for silvicultural or salvage purposes, and the FSEIS on which
the ROD was based assumed that as much as 100 to 170 million board fest per year :ﬁight come from
the reserves. The harvest amounts shown in the record have been within that expectation.

The ROD anticipated that new information affecting forest management within the range of
th.e northern spotted ow! would arise, and it provides mechanisms by which decisionmakers may
respond. Thc:. survey and manage requirements presumne that new information will bc.clliscovered
regarding the location and populations of certain species, and state that with respect to category two

species “[w]here surveys are completed, the information gathered from them should be used to

establish rxianaged sites for species.”

On a broader level, the forest plan adopts an “adaptive managernent” strategy, defined as

a continuing process of action-based planning, monitoring, researching, evaluating and
adjusting with the objective of impraving the implementation and achieving the gaals
of [the ROD] .. .. To be successfil, it must have the flexibility to adapt and respond
to new information. Under the concept of adaptive management, new information will
be evaluated and a decision will be made whether to make adjustments or changes.

ROD at E-12.
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The plan’s adaptive management approach is adequats to deal with any new information
plaintiffs have identified. If circumstancas warrant, the ROD gives the Furegf Service ann:l BLM the
flexibility to rednee or halt logging in order to comply with their statutory mandates. m LXQ!‘E, 871
F_ Supp. at 1321 (“New information may require that timber sales be ended or curtailed.”). But they
are not required to conduct a new SEIS at this point. See, ez, M 769 F.2d 1363,.1373-
74 (9“'. Cir. 1985) (uphblding‘ decision not to conduct SEIS despite nearly fifty percent im:n:ase‘in size
of project). If the wildlife su.rva;,; requirements were abolished or substantially weakened, tﬁe
outcome under NEPA might be different.

A claim under § 706(1) of the APA is “in essence” one for mandamus under 28 U.S.C. §
1361. Independence Mining Co.. Inc. v. Bahbitt, 105 F.3d 502 (9" Cir. 1997). Plaintiffs must show

‘that defendants’ duty to act “is ministerial and so plainly preseribed as to be fiee from doubt . . "

Oreron Natural Resources Coungil v. Harrell, 52 F.3d 1499, 1508 (9% Cir. 1995) (intemal quotations
and citation omitted). On the present record, plaintiffs hava- not ce;rriﬂd their burden to cumpel the
preparation of a new region-wide SEIS. |

V1. CONCLUSION

For the reasons stated, plaintiffs’ motion for summary judgment is pranted as to the claims
regarding defendants’ failure ta implement the ROD's survey requirements, and defendants® and
defendant-intervenors’ motions as to those claims ﬁre denied. The defendants’ administrative actions
to authorize timber sales on the basis of ﬁemurmda that would vitiate the éurvey requirements are
declared to be unlawful. As to the NEFA claim, plaintiﬁf motion for sumﬁ:;ary judgmé:.nt is demied,
and defendapts’ aﬁd defendant-intervenors’ mntiéns for summary judgment are granted.

Defendants’ request for a separate hearing regarding iujumﬁve telief is granted. ﬁefc::ndams'
and defendant-intervenors” briefs on that subject will be due on Augnst 10, 1999; plaintffs’
responding briefon August 17, and any replies by August 24, 1999, ﬁefmdanm and defendant-
intervenors will each have twelve pages (i;cluding opening hriefa and replies); plaintiffs will have
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twelve pages. Decision is reserved as to whether the hearing will be evidentiary or will be litnited to
oral argument.

Pending further order of the ﬁnux't, the preliminary injunction issued on July Zéi, 1999, as to
the North Murphy and Bear sales; will continue in effect. The preliuﬁnéry injunction is hereby
expanded to include the other seven Sales identified in the amended complaint — i.¢., the Ch:isfy
Basin, Beegum Carral Regan, Skull Thin, Gold Wind, North Muzphy, Bear, Class of *98, Sugar Pine.
and Sweet Pea s;alés — and to require that the defendants provide to the court and all eounsel at least
ten days’ advance written notice of any decision to award timber sales thatl have baen administraﬁvely
appealed by énc or more plaintiffs and have been identified by plaintiffs bﬁscd on claims presented in
the amended complaint.

The clerk is directed to send copies of this order to all counsel of recu:d.

Diated: August 2, 1999,

-

. Ppon |
William L. Dwyer ' .

United States District Judge
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