


To: Jon Schwartz <jschwartz@stack-envirolaw.com> 


CC: appealist <appealist@onenw.org> 


Subject: Re: FS Manual enforceable? 








The 9th Circuit has developed a two-part test for determining when agency publications, like the FS Manual, are enforceable.  Generally speaking, for any policy/pronouncement to be enforceable, it must have the "force and effect of law." 


For a policy to have the force and effect of law, it must "(1) prescribe substantive rules - not interpretive rules, general statements of policy or rules of agency organization, procedure or practice - and (2) conform to certain procedural requirements."  United States v. Fifty-three Electus Parrots, 685 F.2d 1131, 1136 (9th Cir. 1982).  To satisfy the first requirement, the rule must be legislative and affect individual rights and obligations.  Id.  A court will look at the language in the policy to determine if it is a substantive, rather than interpretive, rule.  See United States v. Alameda Gateway, Ltd., 213 F.3d 1161. (9th Cir. 2000).  To satisfy the second requirement, the rules must have gone through the notice and comment process and either appear in the Federal Register or be codified in the C.F.R. 





In Western Radio Services Co., Inc. v. Espy, 79 F.3d 896, 901 (9th Cir. 1996), the 9th Circuit determined that the Forest Service's guidelines in both the FS Manual and Handbook did not have the force and effect of law.  The court looked at the Manual and Handbook as a whole, rather than at specific sections of the documents that that arguably may been legislative in nature.  Id.  It's unclear if the parties asked the court to distinguish between particular sections. 





In your situation, even if the FS amends a section of the Manual through notice and comment, you will still have to show the court that its rules are legislative in nature, rather than procedural guidelines for the FS. 





Melissa Powers Western Environmental Law Center 





Jon Schwartz wrote: 





=====  A message from the 'appealist' discussion list  ===== Some portions of the FS Manual are published in the Federal Register.  For example, the new transportation system rules, part of which revises FS Manual 7700, was in the Fed. Reg.  While I know of no cases that hold the FS Manual enforceable, a reasonable argument could be made for enforceability, depending on the applicable section.  I would not want to base my whole case on it, but, depending on the Court, I think it could work.  Jon Schwartz 





----- Original Message ----- 


From: "Erik Ryberg" <ryberg@seanet.com> 


To: "appealist" <appealist@onenw.org> 


Sent: Monday, October 08, 2001 10:32 AM 


Subject: Re: FS Manual enforceable? 








=====  A message from the 'appealist' discussion list  ===== 





Jon Schwartz wrote: 





=====  A message from the 'appealist' discussion list  ===== 





There are certain criteria courts will look at to to determine enforceability of guidance documents, one of which is whether it has been subject to notice and comment.  In Rhodes v Johnson, the 7th Cir. held that the FS Handbook was enforceable because the applicable section was published in the federal register.  I have several memos on this subject that I can send out if requested, but not today.  Jon Schwartz 











The FS Manual is not published in the federal registrer and my lawyers have always told me it is not strictly enforceable, so I don't have any direct experience with litigating over it.  The Handbook and the Manual are not the same. 





Erik Ryberg 








From: "Jim Bensman" <jbensman@ezl.com>


To: "'Appeals List'" <appealist@onenw.org>


Subject: Are FS NEPA Regulations enforcable


Date: Sat, 13 Jun 1998 13:30:32 -0500





I'm working on a pro se lawsuit that I and others filed in Indiana.  The FS got "new information" that the endangered Indiana bat uses shortleaf pine for roosting.  They considered it and concluded it showed that the bats do not use shortleaf pine (this is not a typo) and issued a determination that they did not need to revise their EA for their decision to log shortleaf pine.  We sued the bastards.  Then they did a new analysis.  So we have filed a Motion in Liminae arguing they cannot defend their decision with the new analysis.





In their opposition brief, they made the argument that the Forest Service NEPA Handbook is merely internal policy statements that cannot be legally enforced.  This appears to be a new argument the Forest Service is using quite a bit.  They used it in another case I am a plaintiff in.  And in one case, they were apparently able to trick the 9th Circuit into accepting the argument: Southwest Center for Biological Diversity v. U.S. Forest Service, 100 F.3d 1443, 1450 (9th Cir. 1996).





I've enclosed my draft response to this argument and would appreciate any thoughts or suggestions.  I've searched the annotated NEPA and found some cases that appear to hold other agency NEPA regs are legally enforceable. I'm going to look them up next week.





Does anyone know any of the background of the Southwest Center case and how this issue was addressed in the briefing?  Does anyone know of any additional cases in which the courts have enjoined the FS for violating the FS NEPA Handbook?











IV.	FOREST SERVICE NEPA HANDBOOK





	The Defendants contend their NEPA Handbook is not legally binding on them and the Plaintiffs contend that it is.  If the Defendants are correct, the Plaintiffs will ask for leave to amend the complaint to add a count that argues the Defendants cannot go forward with this timber sale (or any other project) until they promulgate legally enforceable NEPA procedures. Additionally, this is an issue that needs to be resolved as the Defendants are arguing the standard to supplement an Environmental Assessment is the same as for an Environmental Impact Statement when the Forest Service NEPA Handbook indicates that there is a lower standard for supplementing an Environmental Assessment.  Further, the Complaints contends that the Defendants have violated the Forest Service NEPA Handbook and asks for an injunction based on these violations.  Therefore, the Plaintiffs respectfully request that this Court resolve this dispute in its ruling on the Plaintiffs' Motion in Limine.





	In their Opposition Brief, the Defendants state:





	Although there is no inconsistency with the Forest Service Handbook procedures here, even if there were such an inconsistency, the Handbook merely represents internal policy statements that have no legally binding effect on the Forest Service.  Western Radio Services, Co. v. Espy, 79 F.3d 896, 900-01 (9th Cir.), cert. denied, 117 S. Ct. 80 (1996).  It is the NEPA statute, regulations, and caselaw that govern the agency's compliance with the statute.


	Brief at 13 n.8.





The Plaintiffs contend the NEPA Handbook is not "internal policy statements," but rather legally enforceable NEPA "procedures" required by the CEQ NEPA Regulations.





Footnote:The Forest Service has a Manual (Chapter 1950 of the Forest Service Manual "FSM") and Handbook for NEPA (Forest Service Handbook "FSH" 1909.15). See 57 FR 43180.  The Forest Service Manual contains policy statements and the Plaintiffs are not arguing that it is legally enforceable.  The Forest Service Handbook, however, contains the legally required and enforceable procedures. end footnote





The CEQ Regulations state:





	[e]ach agency shall as necessary adopt procedures to supplement these regulations. . . . They shall confine themselves to implementing procedures. Each agency shall consult with the Council while developing its procedures and before publishing them in the FEDERAL REGISTER for comment.  . . . The procedures shall be adopted only after an opportunity for public review and after review by the Council for conformity with the Act and these regulations.  The Council shall complete its review within 30 days.  Once in effect they shall be filed with the Council and made readily available to the public.  Agencies are encouraged to publish explanatory guidance for these regulations and their own procedures . . .


	40 CFR § 1507.3 (a).


 The Supreme Court has ruled the "interpretation of NEPA by the Council on Environmental Quality (CEQ) under its current mandatory regulations . . . is entitled to substantial deference . . ." Andrus v. Sierra Club, 99 S.Ct. 2335, 2336 442 U.S. 347, 348 60 L.Ed.2d 943 (U.S.Dist.Col. 1979). (Emphasis added.)   Thus, the CEQ Regulations are legally enforceable and the Forest Service must comply with the "mandatory regulations" ˜ including the requirement to have "supplemental procedures."  If the CEQ NEPA Regulations have the force and effect of law, so must supplemental implementing procedures required by the CEQ NEPA Regulations.





	In State of Cal. v. Block, 690 F.2d 753, 763 (C.A.9 (Cal.) 1982), the 9th Circuit found the Forest Service's NEPA procedures were legally enforceable. In Foundation for North American Wild Sheep v. U.S. Dept. of Agriculture, 681 F.2d 1172, 1182 (C.A.9 (Cal.) 1982), the 9th Circuit found that the Forest Service was "bound by the terms of its own regulations."  By "regulations," the court was referring to the Forest Service NEPA Manual (which has been replaced by the Forest Service NEPA Handbook, 57 FR 43180). The court then enjoined the project for violating the Forest Service NEPA procedures. See also Inland Empire Public Lands Council v. Schultz, 992 F.2d 977, 981-2 (C.A.9 (Wash.) 1993). ("We realize that to do so would violate both federal regulations and the Forest Service's own rules for implementing NEPA.  See 40 C.F.R. Secs. 1508.7 and 1508.27(b)(7);  Forest Service Handbook, FSH 1905.15, Sec. 15.1 (reported at 57 Fed.Reg. 43180, 43199 (Sept. 18, 1992))."); Bensman v. United States Forest Service, 984 F.Supp. 1242, 1249 (W.D.Mo. (1997)) (Enjoining the Forest Service in part due to violations of the Forest Service NEPA Handbook.)





	After obtaining public comment, the Forest Service NEPA Handbook was published in the Federal Register at 57 FR 43180 (September 18, 1992).  The Federal Register Notice began:





	SUMMARY: 	The Forest Service gives notice that it is adopting  revised policy and procedures for implementing the National  Environmental Policy Act (NEPA) and Council on Environmental  Quality (CEQ) regulations. These guidelines replace policy and  procedures published in the Federal Register on June 24, 1985,  (50 FR 26078, Part II), and will be issued through the agency  directive system as Chapter 1950 of the Forest Service Manual  and as Forest Service Handbook 1909.15, Environmental Policy  and Procedures Handbook.





	EFFECTIVE DATE: 	These procedures are effective on September  21, 1992. These procedures apply to the fullest extent practicable  to analyses and documents begun before that date. However, work  completed under previous policy and guidelines need not be revised.


	* * *


	SUPPLEMENTARY INFORMATION:  Chapter 1950 of the Forest Service  Manual (FSM) and Forest Service Handbook (FSH) 1909.15 contain  Forest Service policy and procedures for implementing the National  Environmental Policy Act (NEPA) in compliance with the Council  on Environmental Quality (CEQ) regulations (40 CFR parts 1500-1508).





As pointed out in the previous footnote, the "policy" statements are in the Forest Service Manual, not the Forest Service Handbook.  The Federal Register explanation also indicates this is the case:





	The Forest Service Manual (1950) sets forth Forest Service  management objectives, policy, and responsibility and broad  agency standards for meeting the requirements of the National  Environmental Policy Act. Most reviewers agreed that the process  related direction for agency action is better suited to the  Handbook (FSH 1909.15) than the Manual (FSM 1950).


	57 FR 43180





Quite clearly, contrary to the Defendants' position, the Forest Service NEPA Handbook (1909.15 FSH) is the required supplemental procedures not "internal policy statements."





	Unlike Foundation for North American Wild Sheep & Block, in Western Radio Services, the Forest Service NEPA Handbook was not involved.  While generally the Forest Service Handbook and Manual are not legally enforceable, the Forest Service NEPA Handbook is an exception to the general rule.  This Court should not accept the Defendants' invitation to rule that since generally the Forest Service Handbook is not legally enforceable, the NEPA Handbook is not enforceable (i.e., because most cats are black, all cats are black).  Instead this Court should address if the NEPA Handbook is enforceable.





	The 9th Circuit found that the sections of the Manual and Handbook involved in that suit were not legally enforceable.  To make this determination, the 9th Circuit noted:





	To determine whether the Manual and the Handbook have the independent force and effect of law: "the agency pronouncement must (1) prescribe substantive rules--not interpretive rules, general statements of policy or rules of agency organization, procedure or practice--and, (2) conform to certain procedural requirements.   To satisfy the first requirement the rule must be legislative in nature, affecting individual rights and obligations;  to satisfy the second, it must have been promulgated pursuant to a specific statutory grant of authority and in conformance with the procedural requirements imposed by Congress." 	Western Radio Services at 901 citing Fifty-Three Parrots, 685 F.2d at 1136.


(Emphasis in original.)





As explained above, the Supreme Court has found the CEQ Regulations are legally enforceable.  If the CEQ Regulations meets the first requirement, so must the Forest Service's supplemental procedures.  As explained above, the Forest Service Handbook is implementing NEPA and they were published in the Federal Register and public comment was obtained.





	The court then went on to note that the Forest Service Manual is "basically a large compilation of guidelines ... [and] not a Œsubstantive' rule." Id.  (Emphasis added.)  The issue in this case is not what the Handbook basically is, but rather what the NEPA Handbook is.  As explained above, the NEPA Handbook is an exception to the general rule. 


	The 9th Circuit then ruled:





	The Manual and Handbook are not promulgated in accordance with the procedural requirements of the Administrative Procedure Act.  Neither is published in the Federal Register or the Code of Federal Regulations.   See Parker v. United States, 448 F.2d 793, 797 (10th Cir.1971), cert. denied, 405 U.S. 989, 92 S.Ct. 1252, 1255, 31 L.Ed.2d 455 (1972).   They are not subjected to notice and comment rulemaking;  they are not regulations. Hi-Ridge Lumber Co. v. United States, 443 F.2d 452, 455 (9th Cir.1971) (Manual "does not rise to the status of a regulation").


	Id.





The Forest Service NEPA Handbook was promulgated in accordance with the procedural requirements of the APA and it was published in the Federal Register.  That is why it is an exception to the general rule and legally enforceable.  Additionally, almost all agencies publish their supplemental NEPA procedures in the CFR. See (on the Internet) http://ceq.eh.doe.gov/nepa/regs/agency/agencies.htm





	Finally the 9th Circuit noted:





	Nor are the Manual and Handbook promulgated pursuant to an independent congressional authority.   The National Forest Management Act authorizes the Secretary to promulgate regulations, but the Manual and the Handbook are not regulations from the Secretary.  36 C.F.R. § 200.4(d)(1) (1995) (Chief of Forest Service promulgates rules in Manual and Handbook).   The Manual and Handbook provisions are contemplated in a Service regulation, not in a congressional statute.


	Id.





Once again, the NEPA Handbook is promulgated pursuant to NEPA as required by the CEQ Regulations.





	The Plaintiffs are aware that in Southwest Center for Biological Diversity v. U.S. Forest Service, 100 F.3d 1443, 1450 (9th Cir. 1996), the 9th Circuit ruled the Forest Service NEPA Handbook "does not have the independent force and effect of law."  This Court is not bound by this ruling and it should choose not to follow it.  Apparently ˜ like in the Instant case, the Defendants argued that since the Handbook is not generally legally enforceable, the NEPA Handbook is not enforceable.  In that case, the court cited Western Radio's general holding on the Forest Service Handbook, but failed to apply Western Radio's standard to determine if the NEPA Handbook is enforceable.  Furthermore, the court did not mention the prior rulings of the 9th Circuit indicating that the Forest Service NEPA Handbook was legally enforceable.  This Court should not allow the Defendants to mislead it into making a wrong determination.





Jim Bensman





From: PETE FROST <FROST@nwf.org>





Jim, perhaps a way out is to recharacterize the issue.  Don't allege that you're suing USFS for violating its handbook, allege that you're suing USFS for violating NEPA or a CEQ reg, and use the handbook language against USFS as its own stated interpretation of what the law or regulation requires it to do.








     The Supreme Court and the Ninth Circuit have consistently  recognized that there is a strong presumption that the actions of  federal agencies are reviewable in federal court.  Bowen v.  Michigan Academy of Family Physicians, 476 U.S. 667, 670, 106 S.  Ct. 2144 (1986); Love v. Thomas, 858 F.2d 1347, 1356 (9th Cir.  1988).  An agency's failure to follow its own procedures is  generally reviewable by federal courts.  United States ex rel.  Accardi v. Shaughnessy, 347 U.S. 260, 74 S. Ct. 499 (1954)  (vacating deportation order because Board of Immigration did not  follow its procedures); Service v. Dulles, 354 U.S. 363 (1959)  (overturning discharge of foreign service officer because State  Department failed to follow its procedures).


     The Ninth Circuit has applied the Accardi doctrine using a


two-part test, stating that a policy is reviewable if it provides


a clear mandate and if the deviation from agency procedure is


prejudicial.  Carnation Co. v. Secretary of Labor, 641 F.2d 801


(9th Cir. 1981).


     The Supreme Court has stated that agency directives are  binding on an agency if they 1) are adopted pursuant to a  specific statutory grant of authority and 2) are legislative in  nature.  Chrysler Corp. v. Brown, 441 U.S. 281, 301, 99 S. Ct.  1705, 1717 (1979).  "A legislative rule is the product of an  exercise of delegated legislative power to make law through  rules.  An interpretative rule is any rule an agency issues  without exercising delegated legislative power."  K. Davis,  Administrative Law Treatise _ 7:8 at 36 (2d ed. 1979).


     The Ninth Circuit has held the Forest Service's decision to  issue a special use permit is subject to judicial review, because  such review "involves an inquiry into whether the proper factors  were considered by the Forest Service."  Kola, Inc. v. United  States, 882 F.2d 361, 363 (9th Cir. 1989).  See also Davis  Enterprises v. EPA, 877 F.2d 1181, 1185 (3d Cir. 1989) (agency  action reviewable for compliance with internal policies if  policies provide sufficient guidance to make possible federal  review under an abuse of discretion standard); Hondros v. United  States Civil Service Comm'n, 720 F.2d 278, 294 (3d Cir. 1983)  (official memorandum from Marshall's Office stating that it would  utilize Civil Service certification procedure in certain hiring  decisions could form basis for review of agency action under an  arbitrary, capricious, or abuse of discretion standard); United  States v. Heffner, 420 F.2d 809 (4th Cir. 1970) (when  interviewing taxpayer, IRS agent did not fully follow  instructions issued to all Special Agents).


     In Heffner, the court held that a government agency "must  scrupulously observe rules, regulations, or procedures which it  has established.  When it fails to do so, its action cannot stand  and courts will strike it down."  420 F.2d at 811.  The court  found it irrelevant that the IRS instructions were not  promulgated "in something formally labeled a 'Regulation' or  adopted with strict regard to the Administrative Procedure Act;  the Accardi doctrine has a broader sweep."  Id. at 812.


     The Ninth Circuit, applying the Chrysler test, has held that  agency handbooks which were not disseminated to the public for  scrutiny and comment are not enforceable.  Rank v. Nimmo, 677  F.2d 692, 698 (9th Cir. 1982) (V.A. lenders' handbook and  circulars were not "substantive rules").  Forest Service  vegetation management guidelines were similarly held to be  unenforceable in Oregon Natural Resources Council v. Devlin, 776  F. Supp. 1440, 1447-48 (D. Or. 1991).  The vegetation management  guidelines were expressed as "suggestions" and set forth  "reminders" to the Forest Service in carrying out projects.  776  F. Supp. at 1448.  The Devlin court noted that the guidelines  were not mandated by statute, were not publicly disseminated in  the Federal Register or the CFR, and were intended by the Forest  Service as an internal management directive.  The Devlin decision  also held the vegetation management guidelines were unenforceable  because vegetation management was not mandated by statute.  


     The Ninth Circuit has stated that the Forest Service Manual  and Handbook are unenforceable internal policies as opposed to  binding regulations.  Western Radio v. Espy.  See also Schweiker  v. Hansen, 450 U.S. 785, 789, 101 S. Ct. 1468, 1471 (1981)  (Social Security Administration Claims Manual held not a  regulation; "It has no legal force, and it does not bind the  SSA."); U. S. v. Fifty-Three (53) Eclectus Parrots, 685 F.2d  1131, 1135 (9th Cir. 1982) (although "an agency can create a duty  to the public which no statute has expressly created," agency had  not done so here; U.S. Customs Manual "is an internal agency  guide for Customs offices; it was not intended for the use of the  general public.").  Footnote to the first quote in 53 Parrots  (that an agency can create a duty) cites the following: Morton v.  Ruiz, 415 U.S. 199, 235, 94 S. Ct. 1055, 1074, 39 L.Ed.2d 270  (1974); United States v. Nixon, 418 U.S. 683, 694-96, 94 S. Ct.  3090, 3100-01, 41 L.Ed.2d 1039 (1974) (legislative rules); cf.  Ruanswang v. Immigration and Naturalization Service, 591 F.2d 39,  44-46 (9th Cir. 1978) (I.N.S. regulations, which established  standards, bind agency; adjudicatory rulemaking was ineffective  to create additional standards absent adequate notice).  But cf  Lewin v. Schweiker, 654 F.2d 631, 633 (9th Cir. 1981) (Social  Security Administration's claims manual is an internal agency  guide, without the force or effect of a statute or regulation);  Caterpillar Tractor Co. v. United States, 589 F.2d 1040, 1043  (Ct. Cl.1978) (taxpayer relies on revenue rulings and informal  I.R.S. publications at his own peril).  See generally Davis,  Administrative Law Treatise, _  7:21 (1979).





Marianne Dugan





7th circuit ruled that the nepa (FSM) handbook was binding because it had been


published in the federal register and was required under the CEQ regs.  The


relevant section is below.  the case is Rhodes et al v. Johnson, 153 F3d 785


7th cir. 1998.





In the
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For the Seventh Circuit





No. 97-3687





CRAIG RHODES, CHARLENE BROWN,


MARK DONHAM, et al.,
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JAMES JOHNSON, District Ranger, Vienna District,


Shawnee National Forest,





Defendant-Appellee.











Appeal from the United States District Court


for the Southern District of Illinois.


No. 96 C 4257--J. Phil Gilbert, Chief Judge.








Argued April 22, 1998--Decided August 27, 1998











 Before MANION, KANNE, and DIANE P. WOOD, Circuit


Judges.





 MANION, Circuit Judge.  The defendant is the U.S. Forest Service's District Ranger for the Vienna District of the Shawnee National Forest in southern Illinois. The plaintiffs are five neighbors of the Burke Branch Research Natural Area--part of the Shawnee National Forest--who use Burke Branch for such activities as hiking and nature photography. They seek declaratory and injunctive relief against the defendant, challenging his authority to burn one area of Burke Branch and remove shrubs from another without conducting an "environmental assessment," which the plaintiffs argue is required by the Forest Service's procedures implementing the National Environmental Policy Act (NEPA), 42 U.S.C. sec. 4231 et seq., and the Council on Environmental Quality (CEQ)'s regulations. Although the controlled burn and shrub removal are "categorical exclusions" under the Forest Service's implementing procedures, and so would not generally be subject to an environmental assessment, the plaintiffs argue that the mere presence of at least two "extraordinary circumstances" removes the proposed actions from the categorical exclusions./1 The defendant argues that under the Forest Service's interpretation of its procedures an environmental assessment is not necessary if, after an internal review, the Forest Service determines that the presence of the extraordinary circumstances would not have a significant impact on the environment. The district court accepted the Forest Service's interpretation and so granted summary judgment for the defendant. Because the Forest Service's interpretation contradicts the plain language of its implementing procedures, we reverse.





I.  Background





 The Shawnee National Forest covers much of the southern tip of Illinois. Within this large area is the 206-acre Burke Branch Research Natural Area. In 1989, after the Forest Service prepared a Management Plan for Burke Branch, it prepared an environmental assessment of that Plan's impact. (An environmental assessment is one of the studies that an agency may conduct to fulfill its obligations under NEPA and the CEQ's regulations.) As required by regulation, the 1989 environmental assessment was subject to public review and comment. This environmental assessment led the Forest Service to issue a "finding of no significant impact," meaning no further study or documentation was necessary. As part of the Management Plan, the Forest Service conducted controlled burns in Burke Branch in 1990 and 1992.





 This 1989 environmental assessment was applicable for five years, but after it expired in 1993, the Forest Service did not conduct a new one. Rather, on August 13, 1996, the Forest Service issued an "environmental analysis," in which it concluded that burns and shrub removal in Burke Branch would not significantly impact the environment. Like the 1989 environmental assessment, the environmental analysis purported to be valid for five years, but unlike an environmental assessment, this analysis was essentially an internal study, not subject to public review. On August 16, 1996, the defendant issued a decision memo recommending controlled burns in a 17-acre area within Burke Branch and removing trees, shrubs, and other selected woody plants from another 10 acres.





 On September 18, 1996, the plaintiffs filed this suit, seeking declaratory and injunctive relief against the defendant acting on his decision memo. After the district court denied the plaintiffs' motion for preliminary injunction, both parties filed motions for summary judgment, and on August 28, 1997, the district court denied the plaintiffs' motion and granted the defendant's. The plaintiffs then appealed. Although the defendant has conducted some controlled burns, this case is not moot because the defendant still plans to conduct shrub removals and intends to conduct future controlled burns in accord with the environmental analysis.





II.  Analysis





 We first address an issue not raised by the parties: whether the plaintiffs have standing under Article III of the U.S. Constitution to bring this suit. Even where the parties agree that the plaintiffs have constitutional standing, we have to satisfy ourselves that this jurisdictional requirement is met. See, e.g., Riordan v. Commonwealth Edison Co., 128 F.3d 549, 551 (7th Cir. 1997); Transamerica Ins. Co. v. South, 125 F.3d 392, 396 (7th Cir. 1997). In their jurisdictional statement, the plaintiffs assert federal question jurisdiction because the defendant's decision was unlawful in that in reaching it he failed to follow the required procedures. But Lujan v. Defenders of the Wildlife, 504 U.S. 555, 571-72 (1992), foreclosed standing based on some sort of "procedural injury," so this assertion can be no help to the plaintiffs. Reviewing the record in this case, however, we are satisfied that the plaintiffs do have standing because they allege that they use Burke Branch, that the defendant's decision will diminish this use and enjoyment, and that the defendant's failure to permit them to participate in the public review of the decision is causally connected to their harm. This is enough to show Article III standing. See Sierra Club v. Morton, 405 U.S. 727, 734 (1972); Lujan, 504 U.S. at 562-63 (citing Sierra Club). In the future, we hope that litigants will be mindful of our obligation to satisfy ourselves of our jurisdiction and when, in cases like this, standing is an obvious issue, they will cite to the relevant parts of the record to avoid wasting judicial time and resources. We now turn to the merits of this appeal.





 NEPA established a national policy of protecting the environment as a way of promoting human health. 42 U.S.C. sec. 4321. NEPA also created CEQ, which promulgates regulations related to NEPA that are binding on Federal agencies. 42 U.S.C. sec. 4342. One of those regulations requires all Federal agencies to adopt procedures implementing CEQ's regulations and provides that





[w]hen the agency is a department, major subunits are encouraged (with the consent of the department) to adopt their own procedures. Such procedures shall not paraphrase these regulations. They shall confine themselves to implementing procedures. Each agency shall consult with the [CEQ] while developing its procedures and before publishing them in the Federal Register for comment. . . . The procedures shall be adopted only after an opportunity for public review and after review by the [CEQ] for conformity with the Act and these regulations. . . .





40 C.F.R. sec. 1507.3. In accord with this regulation, the Forest Service, which is a subunit of the U.S. Department of Agriculture, adopted implementing procedures in its Environmental Policy and Procedures Handbook, FSH 1909.15, which we will refer to as the Environmental Handbook.





 The Department of Agriculture adopted environmental regulations to fulfill its NEPA obligations, see 7 C.F.R. sec. 3100.41(e), and the Forest Service's Environmental Handbook is meant to be a layer of agency rules one level below these. See Environmental Handbook, section 01.3. Both parties and the district court treated the Forest Service's Environmental Handbook as agency regulations and the Forest Service's interpretation of the Environmental Handbook's provisions as an agency interpreting its own regulations. This appears to be correct because--as required by 40 C.F.R. sec. 1507.3--the Environmental Handbook was published in the Federal Register, see 57 Fed. Reg. 43,180 (Sept. 18, 1992), and was subject to public comment and review. See Western Radio Services Co. v. Espy, 79 F.3d 896, 901 (9th Cir. 1996) (holding that a different Forest Service Handbook was not binding law because it had not been issued as a regulation in the C.F.R. or been published in the Federal Register). But see Southwest Center for Biological Diversity v. U.S. Forest Service, 100 F.3d 1443, 1450 (9th Cir. 1996) (stating court's belief that because Forest Service's Environmental Handbook had not been published in the Federal Register, it did not have the independent force and effect of law).





 NEPA requires that all agencies make a report on the "environmental impact of the proposed action" whenever the agency proposes action "significantly affecting the quality of the human environment." 42 U.S.C. sec. 4332(2)(C). CEQ's regulations refer to this report as an "environmental impact statement," 40 C.F.R. sec. 1508.11, and direct agencies to establish implementing procedures to determine which actions "normally require[ ] an environmental impact statement." 40 C.F.R. sec. 1501.4(a)(1). Environmental impact statements are detailed reports completed after a thorough analysis and study. The CEQ regulations also direct agencies to adopt implementing procedures to determine which actions normally do not have any significant impact on the environment and so need not be the subject of any study or report; these actions are referred to as "categorical exclusions." 40 C.F.R. sec. 1501.4(a)(2). If a proposed action is neither one normally requiring an environmental impact statement nor one normally a categorical exclusion, the agency must prepare an "environmental assessment," 40 C.F.R. sec. 1501.4(b), which is "a rough-cut, low-budget environmental impact statement designed to show whether a full-fledged environmental impact statement--which is very costly and time-consuming to prepare and has been the kiss of death to many a federal project--is necessary." Cronin v. United States Dept. of Agriculture, 919 F.2d 439, 443 (7th Cir. 1990). An environmental assessment leads either to a "finding of no significant impact"--as the Forest Service's 1989 environmental assessment relating to Burke Branch did--in which case no environmental impact statement need be prepared, or to a finding that the project will have a significant impact, in which case an environmental impact statement is required. 40 C.F.R. sec. 1501.4(c) & (e).





 For categorical exclusions, CEQ's regulations


provide:





"Categorical Exclusion" means a category of actions which do not individually or cumulatively have a significant effect on the human environment and which have been found to have no such effect in procedures adopted by a Federal agency in implementation of these regulations ([40 C.F.R.] sec. 1507.3) and for which, therefore, neither an environmental assessment nor an environmental impact statement is required. . . . Any procedures under this section shall provide for extraordinary circumstances in which a normally excluded action may have a significant environmental effect. 





40 C.F.R. sec. 1508.4 (emphasis supplied). The Forest Service chose to designate numerous actions as categorical exclusions. Environmental Handbook, sections 31.1 & 31.2. Among those actions are "Timber stand and/or wildlife habitat improvement activities," examples of which include "[t]hinning or brush control" and "[p]rescribed burning." Environmental Handbook, section 31.2(6). Thus, both parties agree that the controlled burns and shrub removal at issue here would normally be categorical exclusions for which neither an environmental impact statement nor an environmental assessment are needed. But the issue has one more complication because the Forest Service, as directed by CEQ, has identified for its categorical exclusions "extraordinary circumstances" that "may have a significant environmental effect." Those extraordinary circumstances "include, but are not limited to, the presence of . . . [t]hreatened and endangered species . . . [and] . . . Research Natural Areas." Environmental Handbook, section 30.3(2). The defendant concedes that at least these two extraordinary circumstances are present in Burke Branch, which is the home of the endangered Indiana bat and is a Research Natural Area./2





 Thus, there is no dispute that the proposed actions here are categorical exclusions but that there are also present at least two extraordinary circumstances that "may have a significant environmental effect." The dispute between the parties is what this combination means. Under the Forest Service's interpretation, so long as it concludes after an internal review that the extraordinary circumstance will not have a significant impact on the environment, it need not prepare any further environmental studies. The plaintiffs argue that the plain language of the procedures requires an environmental assessment whenever an extraordinary circumstance is present.





 Under the Administrative Procedures Act, we may set aside agency action that is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. sec. 706(2)(A). Our exact standard of review depends on the kind of action a litigant challenges. Here, the plaintiffs challenge the Forest Service's interpretation of its own implementing procedures, which we will treat as Forest Service regulations. "We must give substantial deference to an agency's interpretation of its own regulations." Thomas Jefferson University v. Shalala, 512 U.S. 504, 512 (1994). The Court explained that "we must defer to the Secretary's interpretation unless an alternative reading is compelled by the regulation's plain language or by other indications of the Secretary's intent at the time of the regulation's promulgation." Id. (citations and internal quotations omitted). As we have said, the power of an agency to interpret its own regulations "must not be confused with the power to rewrite." Pettibone Corp. v. United States, 34 F.3d 536, 541 (7th Cir. 1994). "'[D]eference is not abdication, and it requires us to accept only those agency interpretations that are reasonable in light of the principles of construction courts normally employ.'" Id. at 541 (quoting EEOC v. Arabian American Oil Co., 499 U.S. 244, 260 (1991) (Scalia, J., concurring in part and concurring in judgment)) (alteration by quoting court).





 The Environmental Handbook has three different formulations regarding how categorical exclusions and extraordinary circumstances work together. First, a flow chart, which we have appended to our decision, lays out the Forest Service's implementing procedures. The chart indicates that an action falls into a categorical exclusion if it fits an exclusion "and has No Extraordinary Circumstances," but if a proposed action "has Extraordinary Circumstances," further analysis is required. Second, the Environmental Handbook explains that "if the proposed action does not involve any extraordinary circumstances . . . the action may be categorically excluded from documentation in an [environmental impact statement] or [environmental assessment]." Section 11.6. And third, the Environmental Handbook states that a categorical exclusion applies "only if" "there are no extraordinary circumstances related to the proposed action." Section 30.3(1).





 We conclude that the presence of an extraordinary circumstance requires the Forest Service to prepare an environmental assessment. This is compelled by the plain language of the Environmental Handbook. The flow chart unambiguously sets out two possible paths when a categorical exclusion applies: either the proposed action "has No Extraordinary Circumstances," and so no further analysis is required, or it "has Extraordinary Circumstances," in which case an environmental assessment is required. The flow chart leaves no room for the third possibility created by the Forest Service's interpretation: an internal review that serves the same purpose as, and so replaces, an environmental assessment. Similarly, the dichotomy expressed by the plain language of section 11.6 is between actions that "involve" extraordinary circumstances and those that do not. "Involve" means extraordinary circumstances exist. It is not enough that the Forest Service has conducted an internal review to determine whether the extraordinary circumstance will cause the proposed action to have a significant impact on the environment. An environmental assessment is the process required to make that determination. The same holds true for section 30.3(1)'s stating that a categorical exclusion applies only if there is no extraordinary circumstance "related to" the proposed action. With extraordinary circumstances undisputably present, a categorical exclusion cannot apply.





 We therefore conclude that the plaintiffs' interpretation is compelled by the regulations' plain language: a proposed action "has" or "involves" an extraordinary circumstance, or the extraordinary circumstance is "related to" the proposed action, whenever an extraordinary circumstance is present. Indeed, the Environmental Handbook states that extraordinary circumstances "include . . . the presence" of the circumstances listed. Section 30.3(2) (emphasis supplied). The Forest Service is required to conduct an environmental assessment before conducting controlled burns or shrub removal in Burke Branch, so the defendant's decision to conduct those actions without an environmental assessment is "otherwise not in accord with the law," 5 U.S.C. sec. 706(2)(A), and therefore must be held "unlawful and set aside." Id.





 Because we find the Environmental Handbook's plain language dispositive of this issue, we find no need to review its drafting history as the defendant urges us. But we wonder why he would even direct our attention there because this history strongly supports the plaintiffs' interpretation. In response to public comments that had raised the concern that it was not clear whether the mere presence of an extraordinary circumstance would remove the proposed action from the categorical exclusion, the Forest Service stated that "section 30.3, Policy, has been revised to clarify that an action may be categorically excluded only if it falls within a category and is without extraordinary circumstances." 57 Fed. Reg. 43,183. This language unambiguously shows that the plaintiffs' demand for an environmental assessment is what the regulations require.





 Before closing, we wish to emphasize that our ruling today has no bearing on the merits of the defendant's decision to conduct controlled burns and shrub removal in Burke Branch. Undoubtedly by following the requirements of the Forest Service's implementing procedures, the defendant could arrive at the same decision. But however right the defendant's decision may be, in reaching it he must comply with his own agency's procedures and produce an environmental assessment.





III.  Conclusion





 For the reasons stated above, the district court's grant of summary judgment for the defendant is reversed and the case remanded for further proceedings consistent with our opinion.








FOOTNOTES





/1 The undisputed "extraordinary circumstances" at issue in this case are the presence of the endangered Indiana bat, and Burke Branch's status as a research natural area.





/2 A research natural area is one that the Chief of the Forest Service designates "to illustrate adequately or typify for research or educational purposes, the important forest and range types in each forest region." 36 C.F.R. sec. 251.23. The Burke Branch Research Natural Area was designated to typify the rare mesic barrens range. Research natural areas "will be retained in a virgin or unmodified condition except where measures are required to maintain a plant community which the area is intended to represent." Id. The defendant believes that the burning and shrub removal are necessary to maintain the mesic barrens community in Burke Branch.





 The Indiana bat has a maternity period lasting from the beginning of May to the end of August each year. The defendant's decision memo calls for the controlled burns either to be delayed until after the maternity period or measures be taken to protect the bat roosts from the burning.








>=====  A message from the 'appealist' discussion list  =====


>


>At 03:09 PM 2/19/99 -0600, Jim Bensman wrote:


>>The FS NEPA Handbook (which is legally binding on them)


>


>But see Western Radio case in 9th Circuit -- refusing to enforce the


Handbook.





I have not seen the FS make that arguement since we got this ruling:





The Department of Agriculture adopted environmental regulations to fulfill


its NEPA obligations, see 7 C.F.R. § 3100.41(e), and the Forest Service’s


Environmental Handbook is meant to be a layer of agency rules one level


below these.  See Environmental Handbook, section 01.3.  Both parties and


the district court treated the Forest Service’s Environmental Handbook as


agency regulations and the Forest Service’s interpretation of the


Environmental Handbook’s provisions as an agency interpreting its own


regulations.  This appears to be correct because--as required by 40 C.F.R. §


1507.3--the Environmental Handbook was published in the Federal Register,


see 57 Fed.Reg. 43,180 (Sept. 18, 1992), and was subject to public comment


and review.  See Western Radio Services Co. v. Espy, 79 F.3d 896, 901 (9th


Cir.1996) (holding that a different Forest Service Handbook was not binding


law because it had not been issued as a regulation in the C.F.R. or been


published in the Federal Register).  But see Southwest Center for Biological


Diversity v. U.S. Forest Service, 100 F.3d 1443, 1450 (9th Cir.1996)


(stating court’s belief that because Forest Service’s Environmental Handbook


had not been published in the Federal Register, it did not have the


independent force and effect of law).


Rhodes v. Johnson, 153 F.3d 785, 788 (C.A.7(Ill.)1998).
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