


=====  A message from the 'appealist' discussion list  =====





We just got an appeal decision back on a fire salvage sale. Although one of


the significant issues addressed in the FEIS for the sale is "soil damage


and loss" no soil scientist was involved in the anlaysis. The Appeal


Reviewing Officer recommended reversing the ROD for the sale, stating that


"not having a soils scientist involved in the Watershed Analysis, the


Project Design, the DEIS, or the FEIS preparation is inexcusable."


Incredibly, the Appeal Deciding Officer rejected the recommendation, making


the following statement:





"No law, regulation, or policy, including NEPA, requires that a soil


scientist be involved in the analysis of this project. It is important only


that adequate analysis and disclosure of effects to the soil resource be


accomplished."





This seems to contradict 40 CFR § 1502.6, which states that "The disciplines


of the preparers shall be appropriate to the scope and issues identified in


the scoping process." 





Does anyone have any case law on this subject?





Thanks,


Anthony Ambrose


Environmental Protection Information Center


P.O. Box 818


Arcata, CA 95518


Phone: (707)822-1343


http://www.wildcalifornia.org
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=====  A message from the 'appealist' discussion list  =====





At 08:42 AM 10/11/2001, anthony ambrose wrote [ on Appealist]:


�


Incredibly, the Appeal Deciding Officer rejected the recommendation, making


the following statement:





"No law, regulation, or policy, including NEPA, requires that a soil


scientist be involved in the analysis of this project. It is important only


that adequate analysis and disclosure of effects to the soil resource be


accomplished."





Does anyone have any case law on this subject?





The government has a duty to use high quality information and accurate scientific analysis.  Id. § 1500.1(b).  Idaho Sporting Congress v. Thomas,


allowing the Forest Service to rely on expert opinion without hard data either vitiates a plaintiff's ability to challenge an agency action or results in the courts second guessing an agency's scientific conclusions.  As both of these results are unacceptable, we conclude that NEPA requires that the public receive the underlying environmental data from which a Forest Service expert derived her opinion.





137 F.3d 1146, 1150 (9th Cir. 1998).





NEPA requires that an EIS disclose "any responsible opposing view," 40 C.F.R. § 1502.9(b).





The government must disclose and take a "hard look" at the foreseeable environmental consequences of its decision.  Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21, 96 S. Ct. 2718, 2730 n.21 (1976); 40 C.F.R. § 1502.16.





[Anthony - since I'm of counsel on the case you are referring to, I am cc'ing this to that whole list of folks as well.]





Marianne Dugan








Thu, 11 Oct 2001 18:27:10 -0700  �From: "Richard Hart" <rhart@mind.net> �To: <appealist@onenw.org> �Subject: Fw: Fw: soil scientist required? �


Anthony and Marianne-


 


I thought I might throw in my two cents, as well as the experience of George Badura, a retired FS soil scientist.


________________________�Richard Hart, Forest Ecologist�83 North Wightman Street�Ashland Oregon 97520�Ph/FAX 1-541-488-1508�rhart@mind.net


 


Sent: Thursday, October 11, 2001 3:06 PM


Subject: Re: Fw: soil scientist required?


 


Badura says --


Here is some thoughts as well as facts from the F.S. Watershed and Air Management 2500 manual. Undoubtedly there is similar info. in the other manuals dealing with Timber mgt. ��First, the agency needs to demonstrate knowledge in soil management or be subject to professional analysis from outside soil scientists. ��The Office of Personnel Management classification standards for government jobs requires a degree or at least a minimum number of classes in Soil Science to be hired as a Soil Scientist trainee. The person goes through a probationary period of at least 6 months. The training period (under a journey level soil scientist) is 2 to 3 years and then the person becomes a journey level soil scientist if they successfully complete the training. The journey level soils person then can evaluate soils as to effects of management etc. Before this, their work needs to be reviewed by a journey level soils person. ��In the 2500 manual, it lists who is responsible for different jobs etc. Although in the government, it is only line officers. This is also the case in designating key (or important) issues for NEPA documents. A soils person can say soils is a key issue and the District Ranger can say NO!   �The following is important because it lists how responsibility is handled, yet it does state the need for proper science to go into the projects. For instance: under 2522 - Watershed Improvement. �Objective: �1. Restore hydrologic balance of degraded watershed areas by stabilizing soil, controlling surface runoff and erosion, reducing flood potential, and improving long-term soil productivity. �2. Improve soil and water quality. �Policy: �(good stuff) �Responsibilities �2522.04a - Director, Watershed and Air Management Staff (R.O.) �2522.04b - Regional Foresters. �2522.04c - Forest Supervisors. Forest Supervisors shall: �1. Develop and maintain a Watershed Improvement Needs inventory (FSH 2509.15) �2. Determine priorities and develop and approve prescriptions and plans for a Forest watershed improvement program. Delegate the development of prescriptions and plans to District Rangers when expertise is available at District level. �2522.04d - District Rangers. District Rangers shall: �1. Maintain the District Watershed improvement needs inventory, identify high priority improvement projects, and as delegated by Forest Supervisor, prepare prescriptions and plans for improvement measures. �2. Ensure that watershed improvement measures are installed and maintained as prescribed and approved. �3. Perform needed annual maintenance on installed improvement projects. 


 


2524 - "Support Services.  Watershed management support services involve the application and integration of technical soil and water related knowledge into land, resource, and project plans.  These services ar provided by the soil and water technical staff, given by advice, counsel, and preparation of specific management prescriptions designed for individual land, resource, and project plans.  See FSM 2530 and FSM 2550, respectively for additional direction for support services for water resource management and soils management."


 


2550.1 relates to the authority, laws, Executive Orders and regulations, and sites the MUSY Act of 1960 and NFMA, with objectives and responsibilities. What follows are sections on Soil Resource Inventories; Soil Management Support Services; Soil Resource Invprovement; Soil Quality Monitoring; Soil Resource Data Management and Analysis; and Special Soil Investigations and Studies.   Good stuff.��There is much more and the site specifics, especially in soils, is a major trap that we can stop the agencies if they do not have soil scientist involvement. Other chapters in the Watershed and Air Mgt. manual are: �1. Watershed Condition Assessment �2. Burned Area Emergency Rehabilitation �3. Monitoring �4. Riparian Area Management �5. Floodplain Management and Wetland Protection �6. Emergency Watershed Protection Programs �7. Natural Disaster and Flood Damage Surveys �and this is only the one manual. 


George says it is beyond his belief that the FS would so some of work you are seeing, Anthony, without a qualified soil scientist.  But, then again, foresters seem to do what they please.


 


If you want to dig into what soil work the FS has done, and who did or didn't do it, get ahold of a few Timber Sale Program Information Reporting Systems (TSPIRS) reports, usually pre-1991. They usually show sloppy soils work.  TSPIRS has been replaced by the Annual Forest Monitoring Reports, a product (hopefully) of the Forest's LRMP.  Just remember, the specialist's reports are usually "edited" to show the shinny side of management.  Just dig for the data to see if it their assumptions and opinions hold up.


 


Good luck.  Richard





