
 
Friends of the Wild Swan

P.O. Box 5103

Swan Lake, MT 59911
November 21, 2002

Dept. of Natural Resources and Conservation
Attn:  Pete VanSickle

2705 Spurgin Road

Missoula, MT  59804-3199

Dear Mr. VanSickle:

Please accept the following comments on DNRC's proposed rules relating to the State Forest Land Management Plan on behalf of Friends of the Wild Swan.  We do not believe that these proposed rules implement the State Forest Land Management Plan (SFLMP)  but instead they abandon the SFLMP.   Furthermore, rules are supposed to clarify how DNRC will manage state school trust lands.  These proposed rules are vague and ambiguous.  They do not foster the public's understanding of how trust lands will be managed.  DNRC should go back to the drawing board and develop rules that actually implement the SFLMP and clearly articulate how it will be done so the public and agency personnel understand the methodology that will be used to manage state lands.

CATEGORICAL EXCLUSIONS

The new rules add categorical exclusions that were not in the State Forest Land Management Plan.  Timber harvests of up to 250 mbf or salvage harvests of up to 1,000 mbf are categorically excluded from environmental review.   In addition, DNRC is given the authority to issue commercial timber permits that do not exceed 100,000 board feet of timber, or in the cases of emergency salvage, not to exceed 200,000 board feet of timber.  However, it is unclear if these timber permits are categorically excluded or what type of MEPA process will be used.  

The Draft Environmental Impact Statement for the SFLMP contained a categorical exclusion for timber permits but this was dropped in the FEIS with the following rationale:  "While timber permits harvesting less than 100 MBF or salvage that removes less than 200 MBF under those conditions would have very little potential to produce significant impacts, we believe that some level of analysis would need to be conducted to determine that site specific conditions for a given permit conformed to the proposed exclusion."  (FEIS RSP-92, #6)  It follows that if timber permits should not be categorically excluded than 250 mbf timber harvests and 1000 mbf salvage sales should not be categorically excluded for the same reason.  Nothing has changed since the SFLMP that gives DNRC the authority to categorically exclude these actions from environmental analysis.

MANAGEMENT OF THE STATE FOREST LAND MANAGEMENT

•  NEW RULE XLVIII (3) states the Department may make minor changes or additions to the plan without a programmatic review of the entire plan as along as those changes are compatible with the overall plan, as determined at the sole discretion of the department.

The SFLMP ROD clearly stated that "cumulative minor changes could result in a programmatic review of the entire Plan."    Clearly this gives DNRC unbridled discretion to make changes because minor changes or additions are not defined.  The ROD recognized that cumulative minor changes could be significant enough to warrant review of the whole Plan.

SIGNIFICANT CHANGES TO THE SFLMP

The State Forest Land Management Plan went through extensive public review and an environmental impact statement was prepared. Of six alternatives analyzed the Omega alternative was selected because it was viewed as providing the best opportunity for meeting the trust mandate while contributing to the health and diversity of state forest lands. (ROD at 1) The Record of Decision outlines Resource Management Standards (RMS) for Biodiversity, Silviculture, Road Management, Watersheds, Fisheries, Threatened and Endangered Species, Sensitive Species, Big Game, Grazing, and Weed Management. These standards represented the guiding philosophy of the Omega alternative, to maintain biological diversity on school trust lands. These proposed rules, however, do not implement the SFLMP but instead eliminate many of the Resource Management Standards contained in the ROD which significantly changes the SFLMP.  In addition, the RMS incorporated the Remington paper as the basis for its old growth management, and based its assumptions about the protection of biodiversity upon those guidelines.  The numerous specific requirements of that management regime have now been dropped under the new rules, without any explanation as to how these changes will affect biodiversity.  These significant changes warrant analysis under the Montana Environmental Policy Act (MEPA).

In fact, DNRC told the District Court that if "the Department chose to change that [old growth] standard to another percentage, or to another conservation strategy entirely, there is no doubt that some level of MEPA review would be triggered." Furthermore, DNRC told the Court that "the Department agrees that a change to the SFLMP requires a new MEPA process..." Given the admissions by the DNRC to the Court and the significant changes that these proposed rules make to the SFLMP a MEPA analysis must be undertaken to analyze their effects before they are implemented.

Finally, the vague, discretionary management prescriptions in the proposed rules are not consistent with the state’s public trust obligation to protect all wildlife, and to maintain the trust lands for the benefit of Montanans for all times.

The benefit of trust lands with full biological diversity is of incalculable value to the support of public education; the new rules do not protect or further those obligations.  As well, the Montana’s plant and wildlife resources, especially the ever dwindling old-growth resource, are part of Montanans' fundamental right to a clean and healthful environment, and the proposed rules do not further the state’s duty to implement and uphold that constitutional right.

BIOLOGICAL DIVERSITY AND OLD GROWTH FORESTS

•  Biodiversity Resource Management Standard #6 has been eliminated and instead DNRC is not committing to maintaining historical proportions or distributions of stand age classes.  DNRC is also not committing to maintain sufficient replacement old growth stands.  This was a key component to maintaining biological diversity on school trust lands and was a key element of the Omega alternative analyzed and selected in the EIS for the SFLMP.  This is a significant change to the SFLMP.

•  The criteria for identifying old growth on state lands are inconsistent with current science and cannot be expected to preserve any old growth forests or biological diversity.  DNRC claims they are using the old growth criteria developed by the Forest Service (Green and others, 1992).  However, this is incorrect.  The DNRC has limited their criteria for old growth to one factor, the number of large trees in the stand.  The Green definition requires use of multiple criteria, including stand density, snags, damaged and decaying trees as well as the number of large trees per acre.  Using a one size fits all minimal snag retention amount is not consistent with best science or the Green old growth criteria.  

The importance of multiple old growth criteria was noted in Pfister et al (Old Growth Technical Review Team's Contract Review of Old-Growth Management on School Trust Lands:  Supplemental Biodiversity Guidance 8/02/00, 2000).  However, the recommendations of the Technical Review Team have been completely disregarded by DNRC.

•  DNRC's criteria for old growth will allow some stands to be logged down to virtual clearcuts under the guise of "restoration" or "maintenance."  For example, Green et al Type Code 4 old growth stands can be logged down to just 10 larger trees per acre.  These 10 trees per acre are essentially a clearcut.   According to this criteria these clearcuts would still constitute old growth habitat.

•  All state lands old growth could be logged under the guise of restoration or maintenance.  No specific criteria have been provided to identify how old growth stands in need of logging for restoration or maintenance would be selected.  All existing old growth could be slated for restoration or maintenance logging and destruction.

For example, the claims that old growth forests need to be maintained or restored are inconsistent with wildlife habitat needs on the Swan River State Forest (SRSF).  SRSF personnel have indicated (on field trips) that most of the old growth on their lands is, as per the Green definition, Old Growth Type Code 4.  This is a dense (interior) old growth type, one that may have single or multiple canopy layers.  Hence, its current value will be to old growth species associated with interior forests, such as the goshawk, lynx, black-backed and pileated woodpeckers, fisher, pine marten, and boreal owl.  Heavy thinning would convert this dense old growth type (with an average basal are of about 200 square feet per acre) to an open old growth  (with a basal area as low as about 30 square feet per acre).  This severe thinning would degrade or eliminate its value to closed canopy old growth species in favor of open canopy old growth species that may not even be present. 

• The proposed rules say that DNRC will use a model  that incorporates ecological conditions "to the extent data are available."  The rule fails to say what will be used if data isn't available.  Will data be gathered?  If so, how?  If not, what will be used?

• NEW RULE V (1)(b) states there will be no firm targets for age class distributions.  Biodiversity goals would be achieved at the landscape level HOWEVER, (1)(c) allows DNRC to select desired future conditions (DFCs) at the project level, assess stand structures at the project levels and track quantities of various structures (whatever that means) at the unit level.  How can you achieve biodiversity goals at a landscape level when DFCs are determined at a project level?

• NEW RULE VI (1) is ambiguous.  It states that a fine filter approach would be used for threatened, endangered and sensitive species that focuses on a single species' habitat requirements "to the extent consistent with the ESA, 16 U.S.C. Sections 1531 through 1544 and 77-5-116, MCA?"   There are no criteria for determining whether the state or federal statute will prevail.

•  Throughout the proposed rules DNRC has changed the landscape level analysis for roads, watersheds and biodiversity management to project level analysis.  How will DNRC consider the effects of fragmentation and connectivity at a project level?   How can DNRC meet biodiversity goals on a landscape level with just project-level analysis and no old growth network?  How can DNRC manage its road network with project level roads analysis?  How can water quality be protected from cumulative impacts without watershed analysis?  This is a significant change to the SFLMP.

WILDLIFE

•  The proposed rules will allow gradual elimination of wildlife species dependent upon snags and downed logs.  There are not specific criteria for large logs, even though these are a critical habitat feature to many wildlife (Bull et al 1997).  Sensitive species that will be impacted by this loss of habitat include the fisher, lynx and pileated woodpecker.

•  Snag habitat will eventually be lost and will be progressively limited to stands that have not been harvested in recent decades.  Snags in adjacent stands may be substituted for snags in harvest units.  Green recruitment trees may be substituted for snags in harvest units as well.  Over the long term, recruitment of large snags will decline to very low levels across state lands because of continual removal of most large trees that could produce snags.  This progressive erosion of snag habitat will affect about 25% of the forest bird community (Bull et al 1997).

•  The proposed rules do not provide a comprehensive old growth habitat management strategy that will preserve associated wildlife.  There is no strategy identified for any sensitive old growth wildlife species in the new rules that will ensure that optimal habitat conditions will be provided anywhere or in any amount on state lands.  Management of these species will be limited entirely to mitigation in the new rules.  For example, some snags will be left, maybe some logs will be left in a few places, some riparian buffers will be logged at lower intensities, and some burned habitat will not be salvage logged.  All existing old growth habitat may be logged or subjected to salvage activities.  In the absence of any high quality habitat on state lands, it is unlikely that these species will persist over time.

•  Provision of some optimal habitat reserves for sensitive and old-growth species has been a consistent recommendation for management to ensure species viability.  It is unclear why DNRC has not incorporated any of these management ideas into the proposed rules.  The following are examples of management recommendations provided by government agencies or published in the scientific literature for wildlife associated with old growth forests and/or unlogged forest reserves.  (Those marked with a ( are included as attachments to these comments). 
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( Reynolds, R., R. Graham, M. Reiser, R. Bassett, P. Kennedy, D. Boyce, G. Goodwin, R. Smith and E. Fisher.  1992.  Management recommendations for the Northern Goshawk in the southwestern United States.  USDA Forest Service General Technical Report RM-217.

Suring, L., D. Crocker-Bedford, R. Flynn, C. Hale, G. Iverson, M. Kirchoff, T. Schenck, L. Shea and K. Titus.  1993.  A proposed strategy for maintaining well-distributed, viable populations of wildlife associated with old-growth forests in southeast Alaska.  Report of an Interagency Committee.  USDA Forest Service, Juneau, Alaska.

USDA.  2000.  Expert interview summary for the Black Hills National Forest Land and Resource Management Plan Amendment.  USDA Forest Service.  Black Hills National Forest.  Custer, South Dakota. 

ROADS

• NEW RULE  XXI does not require that management of all non-essential roads “emphasize obliteration through revegetation and slash obstruction,” as does Road Management RMS 11.  The Rule only says the “department shall consider for abandonment roads that are deemed non-essential” (PR at 2562, emphasis added).  Moreover, the Rule’s definition of “abandoned road” does not require “obliteration through revegetation and slash obstruction.”  In order to be consistent with Fish and Wildlife Service’s August 1, 2001 biological opinion on federal agencies’ road management in bull trout habitat, all culverts must be removed from obliterated roads to protect water quality and fisheries.  This is a significant change to the SFLMP.

• NEW RULE XXI sets absolutely no road density or security core standards for grizzly bear habitat management, other than to comply with the Swan Valley Grizzly Bear Conservation Agreement.  Nor are road density standards found in any other Resource Management Standards.  Without standards, the definitions are meaningless.   Previous Implementation Guidance, stated that “thresholds or limitations on road density will be specified in guidance developed for the listed RMS categories."   These rules are that guidance and there are no thresholds or limitations on road density specified in them.

WATERSHED

•  The following Watershed Resource Management Standards were omitted from the rules with no justification or review:  RMS 7, 11, 14, 15, 16, 17, 18, 20, 21, 23, and 24. Eliminating these RMS is a significant change to the SFLMP.

•  RMS 7 states:  Threshold values for cumulative effects would be established by DNRC on a watershed basis taking into account such items as stream channel stability, beneficial water uses, and watershed condition.  Threshold values would be set at a level to ensure protection of beneficial water uses with a low to moderate degree of risk.  On the Stillwater, Coal Creek and Swan River State Forests, we will establish thresholds at a level to ensure protection of beneficial water uses with a low degree of risk due to the blocked ownership, sensitive watershed values and past commitments.

Without threshold values for cumulative watershed effects water quality and fish habitat can be degraded in violation of state and federal laws.

•  RMS 11 states:  Timber harvest in SMZs along streams containing bull trout will be prohibited, unless approved by a fisheries biologist.

The draft rules provide no rationale for dropping this important standard that serves to protect bull trout (a threatened species) habitat.

•  Monitoring RMS 20 states:  DNRC will develop a monitoring strategy to assess watershed impacts of land use activities and the effectiveness of mitigation measures.  The protocol will be distributed for external peer review followed by Land Board review.

Without a monitoring strategy that is peer reviewed, DNRC has no way of assessing the impacts of its forest management.

• Monitoring RMS 23 states:  DNRC would continue to participate in cooperative monitoring efforts such as the Flathead Basin Commission's Monitoring Plan and the Flathead Basin Forest Practices and Fisheries Cooperative Program Final Report recommendations.

Water quality monitoring is important to the assessment of affects and protection of beneficial uses.  The FBC Final Report recommendations included important standards for fine sediment to protect westslope cutthroat and bull trout habitat.

• Watershed RMS 6 contained a stepwise screening for watershed analysis; most of this was omitted from the proposed rule. Level 1 was Screening:  a broad evaluation of physical parameters, beneficial uses and potential for impacts.  Based on information the analysis would stop at the first level or proceed to the next level.  Except for small scale projects with very low potential for impacts, additional analysis would be required.

Level 2 was Preliminary Watershed Analysis which would involve documenting history of past activities through the use of maps, aerial photography and harvest records; developing indices of watershed disturbance such as areas harvested, length of road and number of stream crossings and conducting field evaluations of stream channels and watershed condition.  Based on these results and the values at risk, the analysis might stop or proceed to the next level.

 Level 3 was Detailed Watershed Analysis which would be needed when screening or preliminary analysis predict or indicate the existence of unacceptable cumulative watershed effects.  The type of watershed analysis varies and would be determined on a case-by-case basis.  The detailed analysis might include comprehensive field evaluations, model simulations of watershed response to disturbance and other indicators of cause and effect relationships.  The methods used will attempt to quantify the potential effects of the proposed activity on downstream water resource values.

This was replaced with giving DNRC the discretion to determine the necessary cumulative watershed effects analysis on a project level basis with level of analysis dependent on the extent of the proposed activity; level of past activities and beneficial uses at risk.  [(1)(1)(i, ii, iii)]  A detailed watershed analysis will only be completed when coarse filter or preliminary analysis predict or indicate either the existence of or the high risk potential for unacceptable cumulative watershed effects as a result of the proposal. [(1)(b)]  Acceptable levels of risk for cumulative watershed effects will only be established on a project level basis.  [(1)(c)]  Once again, project level analysis has replaced watershed level analysis, a significant change to the SFLMP.

FISHERIES

•  The following Fisheries Resource Management Standards were omitted from the Rule with no justification or review:  RMS 1, 2, 4, 5, 7, and 9. Eliminating these RMS is a significant change to the SFLMP.   It  allows the degradation of sensitive and listed fish habitats by ignoring standards for sediment, allowing riparian logging with no allowance for woody debris recruitment for pool formation, and allowing fragmentation of fish habitat.  It also eliminates the requirement for DNRC to cooperatively manage fish habitat with the Montana Dept. of Fish, Wildlife and Parks and other agencies.  

•  RMS 1 states:  DNRC would coordinate with MDFWP in the design and implementation of projects that might affect fisheries resources through compliance with the Stream Preservation Act.

•  RMS 2 states:  Land management activities in the Flathead Basin would be designed to protect bull trout and westslope cutthroat trout habitat by meeting the recommendations of the Flathead Basin Cooperative Study.  Land management activities in areas outside the Flathead Basin would be managed to sustain and enhance bull trout, westslope and Yellowstone cutthroat trout and all other designated "sensitive" species and Species of special Concern, where applicable.

•  RMS 4 states:  DNRC would construct, reconstruct, and maintain road crossing structures on existing and historic fish bearing streams to provide for fish passage.

•  RMS 5 states:  Silvicultural treatments adjacent to fish bearing streams would prescribe for steady entry of pool-forming trees into the stream system. 

•  RMS 7 states:  DNRC would cooperate with other agencies to eliminate non-native fish stocking, over fishing and poaching.

•  RMS 9 states:  In conjunction with land management activities, DNRC would monitor fisheries habitat conditions in areas identified as critical bull trout and westslope cutthroat trout habitat in the Flathead Basin as prescribed in the "Flathead Basin Forest Practices and Fisheries Cooperative Program Final Report, Recommendation #17.  

FBC Recommendation #17 gave a threshold sediment level based on bull trout and westslope cutthroat trout survivability (35% fine sediment a stream was threatened, 40% fine sediment a stream was impaired).  Landowners were to take actions to minimize new sediment loading to streams and ameliorate past roading or other disturbances that are contributing sediment to streams.  This is a very significant change to the Plan. 

ECONOMICS

• The proposed rules purport that DNRC will meet biodiversity goals across the landscape through project by project analysis.  However, generating revenue is the primary driver of state lands management through 77-5-116, MCA.  But the rules are vague about exactly how 77-5-116 MCA will be implemented.  Full market value is not defined, nor is a methodology for calculating full market value disclosed.    Furthermore, the proposed rules do not contain provisions for tracking the costs of individual timber sales to determine whether they are making or losing money for the school trust.  In fact, the proposed economics section  only requires an annual revenue/cost summary for forest management programs.  So, DNRC is using project by project analysis for managing forests but will only look at economics on a programmatic scale. This is further complicated by the fact that generating revenue can override maintaining biological diversity and other environmental values but you have no mechanism to track whether revenue is actually being generated or timber sales are below cost.  In essence, the trust can lose important old growth habitat, wildlife and money.

DEFINITIONS

• The following terms are not defined:  Cover type, Full market value,  Administrative unit, and Unit level.

•  Total road density is defined as:  the percentage of a defined grizzly bear analysis area that exceeds two miles of:  (a) open roads; (b) restricted roads; OR (c) motorized trails per square mile.   Total road density should include all open roads, restricted roads AND motorized trails.  The 1994 Interagency Grizzly Bear Committee Report (IGBC) deliberately uses the word AND to make it clear the mileage of roads and motorized trails must be added together in calculating motorized access densities.

•  Rules definitions #48 Open Road and #58 Restricted Road both use an arbitrary threshold of either “less than seven vehicle passes per week” or “greater than six passes per week, but for a duration of less than 31 days” to allow unacceptable levels of motorized use on roads considered “restricted” (as compared to “open”).Even more disturbing is that definition #58 states non-emergency uses such as monitoring, tree planting and prescribed burning “shall be allowed on restricted roads, and shall not be considered in calculation of use level.”  While the 1994 Interagency Grizzly Bear Committee Report does not provide specific acceptable levels of “low intensity motorized administrative use,” the levels defined in the Rule are clearly arbitrary, capricious and an abuse of agency discretion.

•  Rule definition #69 Security Core Areas inappropriately requires that such areas remain in place only for “preferably 10 years,” rather than “for at least 10 years” per the 1994 IGBC Report.

We urge DNRC to go back and develop rules that make it clear how you will implement the State Forest Land Management Plan.

Sincerely,

Arlene Montgomery

Program Director

Attachments

